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the Secretary of the Treasury announced that Mr. Randolph 
Paul, New York attorney and Sterling lecturer on taxation at Yale Law 
School, had been consulting with him and other Treasury officials as tax 
adviser. He said that Mr. Paul would be appointed Tax Adviser to the 
Secretary with the technical status of Assistant to the Secretary to devote 
his full time to such work as soon as his personal affairs could be arranged. 
Mr. Paul is the author of Studies in Federal Taxation and Federal Estate and 
Gift Taxation, and is the co-author of Law of Federal Income Taxation. 
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1 | Community Income and Alimony— 
Taxation under the Revenue Act of 1941 


peed wer 


By CHARLES L. B. LOWNDES 


“It is obvious that there is no reason why people living in a com- 


munity property state should not pay the same federal tax as those 
living in other states. The amount of a man’s federal tax should be 
determined by his ability to pay, not by geography. The commu- 
nity property situation has been before Congress repeatedly. It is 
not a new problem, nor one calling for any extended research 
or tedious factual investigation. There was no real reason why it 
could not have been dealt with in the Revenue Act of 1941. It is 
regrettable that Congress did not see fit to do so.” 


unjust tax is sheer governmental brigandry. It 

is also bad strategy since the average taxpayer 
yields more readily to a high tax than to one which is 
unfair. It was peculiarly unfortunate that in passing 
the Revenue Act of 1941, a bill designed to lift the 
iederal tax burden to an unprecedented peak, Congress 
failed to adopt several proposals to eliminate two of 
the most grotesque inequalities of the federal income 
tax. These were the provisions which appeared in the 
1941 Act in the form in which it was introduced into 


the Senate, for taxing community income? and 
alimony.? 


NAIRNESS is the golden rule of taxation. An 


|. Taxation of Community Income 


Yo hear the Californian extol the glories of his state, 
one would imagine that he would be content with geo- 
graphical largess, without demanding in addition a 
‘ederal income tax subsidy from his fellow citizens in 
iess favored commonwealths. This is, however, pre- 
cisely what the residents of California and the other 
community property states do demand. Under the 


curious case of Poe v. Seaborn,’ it is precisely what 
they get. 





‘Finance Committee Report No. 673, 77th Cong., 1st Sess., 137-139, 
158-159 (1941). 


*Id. at 140, 155-159. 
*282 U. S. 101 (1930). 


The author is Professor of 
Law at Duke University, 
Durham, North Carolina, 
and is the writer of many ar- 
ticles on leading tax questions. 





The full iniquity of Poe v. Seaborn becomes appar- 
ent when it is contrasted with another case decided 
earlier in the same year, Lucas v. Earl.t| In 1901 Mr. 
and Mrs. Earl entered into an agreement by which 
anything which either of them acquired during the 
existence of their marriage was to belong to them 
equally. Years later in pursuance of this felicitous 
domestic arrangement, Mr. Earl filed federal income 
tax returns in which he reported but half of his earn- 
ings upon the theory that the other half belonged to 
his wife and was her income. In a typically brief and 
pointed opinion, Mr. Justice Holmes held that all of 
Earl’s earnings were taxable to him. Speaking of the 
effect of the federal income tax, he said: 

“There is no doubt but that the statute could tax salaries 
to those who earned them and provide that the tax could 
not be escaped by any anticipatory arrangements and contracts 


however skillfully devised to prevent the salary when paid 
from vesting even for a second in the man who earned it. 





#281 U.S. 111 (1930). 
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This seems to us to be the import of the statute before us 
and we think that no distinction can be taken according to 
the motives leading to the arrangement by which the fruits 
are attributed to a different tree from that on which they grew.” ° 

Poe v. Seaborn® followed on the heels of Lucas v. 
Earl, but the Supreme Court forgot Justice Holmes’ 
admonition against attributing the fruits to a different 
tree from that on which they grew. In Poe v. Seaborn, 
a husband and wife in Washington, a community prop- 
erty state, each reported half of the community income 
in a separate return. The Supreme Court held that 
this was proper. Mr. Justice Roberts said that the fed- 
eral income tax taxed income to the person who owned 
it, and under the Washington law half of the com 
munity income belonged to each spouse. This was of 
course a complete reversal of the position taken in 
Lucas v. Earl, where the court declared that earnings 
were taxable to the person who earned them though 
ownership of the earnings did not vest “even for a 
second”? in the taxpayer. 


| XGETHER Lucas v. Earl and Poe v. Seaborn create 
a clear and vicious discrimination against taxpayers 
in states which have not adopted community property. 
The 
amount of the tax depends not only upon the amount 
of income which is taxed, but upon the brackets in 
which it is taxed. The Report of the Senate Finance 
Committee which accompanied the 1941 Act contains 
an interesting set of tables damning statistically the 
rule of Poe v. Seaborn.’ A married couple in New 
York, for example, where the husband has an earned 
net income of $100,000 and the wife has no separate 
income, will pay a federal income tax of $52,704. If 
the same couple lived in California, where the husband 
could report half of his earnings in a separate return, 
while the wife returned the remainder, the total tax on 
their income would be $41,763—a differential of 
$10,941. Under Lucas v. Earl, moreover, there is no 
way in which the New Yorkers can obtain the advan 


The federal income tax is a progressive tax. 





tages enjoyed by taxpayers in a community property 
state by any kind of contractual arrangement. 

It is frequently said that the evil in the discrim 
ination in favor of taxpayers in community property 
states is that it opens the door to tax avoidance. This 
is faintly fantastic. The number of taxpayers who 
abandon their homes and their businesses and move to 
community property states to minimize their income 
taxes cannot be very great. The idea of a person get 
ting married in a community property state in order 





to save on income taxes is rather ludicrous. Con 
8 Id. at 115. 
® 282 U. S. 101 (1930). 
7281 U. S. 111, 115 (1930). 
’ Finance Committee Report No. 673, 77th Cong., Ist Sess., 138 


(1941). 


®*The differential between the two types of states in the case of 
an earned net income of $10,000 is $340; $25,000, $2,509; and $50,000, 
$5,991, 
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ceivably such things do occur. The real iniquity in§ peing 
the community property discrimination, however, i 
that it is a discrimination. 
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Sand ta 
Regardless of whether or§ that tl 
not people emigrate to California to save on their) and p 
federal income taxes, it is outrageous that people in 
California are not taxed at the same rates as people 
in New York. 


Ded Sake. 
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The tax burden is something which 
someone must bear. If people in community property 
states pay less than their fair share, this means that 
people elsewhere must pay more. 


flaw g 
case ¢ 
court 
cours! 


, : att A . . natte 
ROM the viewpoint of justice, Poe v. Seaborn is an :' 


abominable decision. As a matter of pure legal wee 
logic it is not much better. It was clearly inconsistent — 
with Lucas v. Earl. Lucas v. Earl was distinguished _— 
upon the ground that the husband’s earnings in that case att 4 
were “the husband’s property,” while in Poe v. Seaborn | or ni 
the court said that “the earnings are never the prop- 7 * ban 
erty of the husband, but that of the community.” " ‘pao 
There is, of course, only one thing wrong with this — 
distinction. It distinguishes something which is not tig 
Lucas v. Earl. Lucas v. Earl was not decided upon the _" 
basis that Earl had title to his earnings. Justice that 
Holmes explicitly refused to rest the case upon any _ 
such “attenuated subleties.”'' Lucas v. Earl was se 
decided squarely upon the assumption that the “fruits” 5 . 
cannot be “attributed to a different tree from that on ~~ 
which they grew” * and that earnings are the income — 
of the person who earns them, regardless of whether ah 
or not title to them vests “even for a second” * in the ane 
taxpayer. 0 
Poe v. Seaborn adopted a theory of taxable income | , 4, 
which was not only inconsistent with the cases which | ..., 
preceded it, but has proved no less at variance with inde 
those which have followed it. Writing shortly after | ;_ , 
the decision in that case, Professor Bruton pointed out | ;,,. 


that the federal income tax simply taxes the “net | |; 


income of every individual.” ' It does not specify 


do 
what shall constitute such income; whether it is in- - 
come to which the taxpayer has title under technical 9 ;,, 
conceptions of the law of property, or whether it is 
income “which he actually enjoys through his power | 
to dispose of as he pleases.” 7° This is something 
which was left, and very probably consciously left, to | ec 
the courts and administrative authorities to decide. © ‘et 
With the exception of Poe v. Seaborn, their decision | be 
has been clear and consistent. Ov 
There is a good deal of misunderstanding about | | 
what taxable income means and the processes through 9 0! 
which a court goes in determining to whom income is | | 
taxable. There has been so much talk about taxation © 1" 





19 282 U.S. 101, 117 (1930). 
1 281 U. S. 111, 114 (1930). 
2 Id. at 115. FF 
13 Ibid, he 
™ Bruton, The Taxation of Family Income (1932), 41 Yale L. J. 

1972. 


18 Ibid. 
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} being “an intensely practical matter,” *° 


that “logic 
} and taxation are not always the best of friends,” 7° and 
i that the law of taxation is “on the frontier where law 
and politics and economics and accounting meet,” ™ 
that there is a fairly widespread impression that the 
law of taxation differs in some radical particular from 
‘law generally, and that the judicial process in a tax 
jcase differs from the intellectual maneuvers which a 
}court goes through in deciding other cases. This, of 
course, is not true. Taxation is an intensely practical 
matter. So is the law of contracts. Logic, in the 
»sense of subliming the syllogism over common sense 
and experience, is not a friend of taxation. Nor is it 
a friend of even so stilted a subject as the law of real 
property. Politics and accounting and economics meet 
in the law of taxation, but they are bosom bedfellows 
of law generally. There is nothing peculiar or nefari- 
ous in their association with taxation. All of the glit- 
tering generalities about taxation are true. But by 
constant iteration and reiteration they tend to have 
the cumulative effect of creating a false impression 


; 
i 
4 
5 
4 


that the law of taxation is something unique, some- 
thing set apart from law generally. Emphatically, this 
is not so, and in seeking the nature of taxable income 
or the determining criteria which influence a court in 
deciding to whom income is taxable, any such false 
notion must be thrown overboard at the outset. The 
processes which a court goes through in deciding a 
tax case do not differ a whit from those which dictate 
its judgment in a tort case. There is no difference in 
the quality of a judicial judgment as to whether to 
adopt or reject the family automobile doctrine, for 
example, and whether to tax assigned income to the 
assignor or the assignee. In both cases the question 
is what is wise and just and socially expedient. Is it 
lor the best interests of the community and just to 
the parties in this suit to adopt the family automobile 
doctrine? Is it for the best interests of the community 
and just to the parties in this action to hold that this 
item is taxable to the assignor? 


yCONOMICS and accounting, of course, play a part 
in tax cases. The primary question is not one of 
economics or accounting, however. The primary prob- 
lem, as in any lawsuit, is one of justice and in the 
Obvi- 
ously a judgment as to what is wise and just cannot 
be fabricated out of thin air. 


better sense, political and social expediency. 


It requires a background 
of experience and knowledge against which to operate. 
.conomics and accounting are important background 
in the determination of tax cases just as they are in 
deciding controversies in fields foreign to taxation. 


_ Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 212 (1930). 
Cureton, 262 U. S. 506, 522 (1923). 
‘Concurring opinion of McReynolds, J., in Sonneborn Brothers v. 


ao Cases and Materials on Federai Taxation (1940) 
preface vi. 


COMMUNITY INCOME AND ALIMONY 


on 


They are, however, essentially background. The 
dominant question in deciding a tax case, or in deter- 
mining what constitutes taxable income, or to whom 
income is to be taxed, is what is just and socially 
sensible. The quality of the judgment in such a case 
is identical with that in any legal controversy. 

In determining what constitutes taxable income and 
to whom income should be taxed, the Supreme Court 
has, with the lamentable exception of Poe v. Seaborn,"® 
refused to be restrained by any narrow notions from 
the law of property. Generally, it is true, income is 
taxed to the person who owns the income, in the 
sense of the person who has legal or equitable title 
to it. There is no ironclad rule, however, as Poe v. 
Seaborn intimates, that income must invariably be 
taxed to the person who has title to it, or that it will 
ever be so taxed if this leads to an undesirable result. 
The rule, if there is a rule, is that income will be taxed 
to the person to whom it is fair and socially sensible 
to tax it. The rule of title will be followed where this 
leads to a sensible result. It will not, however, be 
followed to the detriment of justice or of the protection 
of the public interest. 


For example, in Corliss v. Bowers,”® decided shortly 
before Poe v. Seaborn, the Supreme Court held that 
income from a revocable trust could constitutionally 
be taxed to the grantor of the trust. Justice Holmes 
laid down the standard, which with the exception of 
Poe v. Seaborn, has consistently guided the Supreme 
Court in determining to whom income should be taxed 
ever since. “But taxation is not so much concerned,” 
he said, “with refinements of title as it is with actual 
command over the property taxed—the actual benefit 
for which the tax is paid.” *? Burnet v. Wells ®? is an- 
other one of the earlier cases which emphasizes the 
subordinate role of common law conceptions of title 
in determining to whom income is taxable. In this 
case Mr. Justice Cardozo held that the income from 
an irrevocable trust set up to pay premiums on policies 
of life insurance on the life of the creator of the trust 
was constitutionally taxable to him. Although the 
taxpayer had no title to the income on which he was 
taxed, Mr. Justice Cardozo said that the social and 
moral benefit which he derived from providing for 
those dear to him justified taxing him upon the income 
from the trust. 

Like Corliss v. Bowers and Burnet v. Wells, the more 
recent cases uniformly repudiate the sterile premise 
of Poe v. Seaborn** that the federal income tax taxes 
income to the technical owner of the income. Helver- 
ing v. Clifford *4 is a striking decision in this direction. 





19 282 U. S. 101 (1930). 
70 281 U. S. 376 (1930). 
17d, at 378. 

2 289 U. S. 670 (1933). 
*3 282 U.S. 101 (1930). 
*4 309 U. S. 331 (1940). 
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A man created an irrevocable trust for five years for 
the benefit of his wife. He made himself trustee, 
reserving broad powers over the administration and 
management of the trust. The Supreme Court held 
that the income from the trust was taxable to the 
creator of the trust. 
treme. 


The decision was, of course, ex- 
There are specific provisions in the federal 
income tax taxing the income from an irrevocable trust 
to the trustee or the beneficiary of the trust.?* Con- 
gress refused to amend the trust provisions by pro- 
viding that income from short term trusts should be 
taxed to the grantors of such trusts.2* Apparently 
the trust in Helvering v. Clifford fell squarely within 
the specific provisions of the income tax which tax the 
income from an irrevocable trust to the trustee or 
the beneficiary of the trust. The Court held, however, 
that the income was taxable to the husband under the 
general statutory definition of gross income **—a defi- 
nition so general indeed that it practically defines 
income as income, and leaves to judicial ingenuity the 
task of filling in specific details. Mr. Justice Douglas 
said that the income from the trust was the income 
of the husband because there was “at best a temporary 
reallocation of income within an intimate family 
group” ** and the trust did not “effect any substantial 
change in” the taxpayer’s “economic position.” 7° 


HE THEORY of actual benefit rather than technical 

title, which dictated the result in Helvering v. 
Clifford, is equally apparent in the cases on assigned 
income. The decision in Lucas v. Earl *° and the hopeless 
conflict between that case and Poe v. Seaborn *' has been 
noted. The modern cases on assigned income are in- 
flexible in their allegiance to Lucas v. Earl and their 
refusal to be limited by technical conceptions of title 
in determining to whom income should be taxed. In 
Helvering v. Eubank,** for example, the taxpayer had 
been an insurance agent. After his agency terminated 
he was still entitled to certain commissions on policies 
he had previously sold. He made irrevocable assign- 
ments of these commissions and the question arose 
whether, when they were collected, they were taxable 
to him or to his assignees. The Supreme Court held 
that they were taxable to the assignor. Not only must 
the growing fruit be attributed to the tree. Even 
after the harvest it continues to belong to the tree. 
Helvering v. Eubank was perhaps less extreme in its 
disregard of technical conceptions of ownership than 
Helvering v. Horst. In that case a father who had 


* Int. Rev. Code, Secs. 161, 162 (1939). 
* Hearings on H. R, 7835, 73d Cong., 2d Sess. 151 (1934); H. R. 
1385, 73d Cong., 2d Sess., 24 (1934). 
** Int. Rev. Code, Sec. 22(a) (1939). 
*5 309 U. S. 331, 335 (1940). 
* Jd. at 336. 
3% 281 U. S. 111 (1930). 
31 282 U. S. 101 (1930). 
2 311 U. S. 122 (1940). 
33 311 U. S. 112 (1940). 


































































coupon bonds, cut off some of the coupons and gave 
them to his son, who proceeded to collect the coupons 


in the same tax year as that in which the gifts were | 


made. The court held that the father rather than 


the son realized taxable income when the coupons were 
collected. Mr. Justice Stone who delivered the ma- 
jority opinion said that the father realized income 
because he used his right to the income from the bonds 
to obtain “the satisfaction of his desires.” ** 


NE OF THE most revealing and candid cases upon 

the question of to whom income is taxable is 
Harrison v. Schaffner.*° The life beneficiary of a trust 
assigned specific amounts in dollars from the income of 
the trust to her children for the succeeding year. The 
court held that the income collected by the children was 
taxable to the mother, the assignor. Of course, the 
real problem in cases of assigned income is one of 
preventing tax avoidance and fairly distributing the 
tax burden. This is the reason why the courts cannot 
afford to be guided by common-law conceptions of 
title. These are the very weapons on which the tax 
dodger relies. To meet him on this level would be 
fatal. All of this was made quite plain by Mr. Justice 
Stone in the Schaffner case. After citing Corliss wv. 
Bowers ** for the proposition that “we have uniformly 
held” in construing the provisions of the income tax 


“that they are not so much concerned with refinements of 
title as with actual command over the income which is taxed 
and the actual benefit for which the tax is paid.” * 


(which is true enough with the exception of Poe v. 
Seaborn **), Mr. Justice Stone went on to point out that 
“we have not the obscure the 
reality,” *® and that income will be taxed to the person 


allowed form to 
to whom it seems just and wise to tax it, regardless 
of technical considerations of ownership. 

Poe v. Seaborn is so completely out of line with the 
cases which have undertaken to prescribe to whom 
income shall be taxed, that it might be safely assumed 
that it does not represent the law, or in terms of the 
quaint legal conceit, never was the law, except for 
one thing. Although Poe v. Seaborn was an unfor 
tunate, and from a legal point of view a very inept, 
construction of the federal income tax law, it is 4 
construction which has stood for a long time. Ii 
there is any case where the doctrine that Congress by 
repeated reénactment adopts a long standing adminis- 
trative or judicial construction of a statute would seem 
to apply, this is the case. Congress has been acutely 
conscious of Poe v. Seaborn. The iniquities of that 
decision have been brought to its attention by re- 





4 Td. at 
% 312 U. 
36 281 U. 


117. 

S. 579 (1941). 

S. 376 (1930). 

7 312 U. S. 579, 581 (1941). 
% 282 U. S. 101 (1930). 

%® 312 U.S. at 583. 
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peated proposals to amend the law. Unfortunately 
it seems too clear for argument that the construction 
put upon the income tax by Poe v. Seaborn has re- 
ceived congressional sanction. 


Upon this assumption the courts are powerless. 
kelief must be sought from Congress. It is true that 
the record in that direction is quite discouraging. 
Repeatedly—the 1941 Act was no exception—the de- 
termined selfishness of the representatives of the 
community property states has balked any attempt to 
remove the income tax discrimination in their favor. 
In rejecting the proposals for taxing community in- 
come in connection with the 1941 Act, however, the 
House and Senate Conferees promised further con- 
sideration in connection with an anticipated bill deal- 
ing with administrative phases of the income tax.* 
Ultimately the Congressional conscience must quicken 
to the evil in the present situation. With tax rates 
at current levels, obvious inequalities in the income tax 
are so intolerable that they must impress even the 
most inert legislator. 


It is, however, important not only to eliminate the 
present federal income tax discrimination in favor of 
taxpayers in community property states, but to do this 
fairly and wisely. The problem admits of several 
solutions. They should be carefully compared and 
evaluated. 

In general, there are two ways of eliminating the 
tederal income tax discrimination in favor of the com- 
munity property states. Extend the advantages which 
taxpayers in these states enjoy to federal income tax- 
payers in other states. Or, take away the advantages 
which taxpayers in community property states possess. 
Both procedures have their advocates. 


R. ALTMAN for example, suggests that the advan- 

tages which taxpayers in community property 
states enjoy should be extended to married taxpayers 
generally." He would amend the federal income tax so 
as to allow a husband and wife to file separate returns 
in which each would report half of their joint earned 
income, on the condition that they assume joint lia- 
lity for the entire tax. 

As Mr. Altman points out, the principal income tax 
advantage accruing to taxpayers in community prop- 
erty states lies in the fact that they can divide their 
earned income between them on separate returns, re- 
gardless of who earned the income. He would extend 
a similar privilege to married taxpayers in states 
which do not follow the community property system. 
Obviously two questions arise in connection with this 
solution. Is it constitutional? Is it desirable? 





* Conference Report on H. R. 5417, 77th Cong., 1st Sess., 87 Cong. 
Rec. 7597, 7599 (Sept. 15, 1941). 


By: Altman, “Community Property: Avoiding Avoidance by Adop- 
tion in the Revenue Act,’ (1938) 16 Tax Mag. 138. 
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It appears to be constitutional. What the proposal 
boils down to is a discrimination in favor of married 
taxpayers over their single brethren. Congress can 
make reasonable classifications in connection with the 
income tax.*? Marriage is usually thought of as a 
socially desirable institution and one in the interest of 
the state to encourage. An income tax provision 
applying a lower rate to income of married persons 
appears to be clearly reasonable in the sense in which 
that term is used in connection with the due process 
clause of the Fifth Amendment, which appears to be 
the only constitutional provision called into question 
by the Altman proposal. 

The practical wisdom of Mr. Altman’s suggestion 
is, however, another matter. Of course, what is wise 
and what is just is not nearly so objective as we like 
to think. The desirability of the Altman plan is pretty 
much a matter of subjective feeling—a problem basi- 
cally upon the same plane with one’s reaction to strong 
cheeses. It is certainly desirable to eliminate the pres- 
ent income tax subsidy to taxpayers in community 
property states, but to do this by a general extension 
of the advantages which taxpayers in those states 
enjoy would diminish the return from the federal in- 
come tax, something scarcely to be applauded in view 
of the febrile condition of federal finances. Under the 
proposed plan a bachelor with an earned net income 
of $100,000 would get a bonus of nearly $11,000 for 
getting married. The government may want to en- 
courage marriage, but in the present crisis it seems 
wiser and more economical to do so by the draft, rather 
than the income tax. Of course, any loss in revenue 
due to the adoption of the Altman proposal might be 
offset by higher tax rates. Anyone who can read the 
Revenue Act of 1941 and suggest higher income tax 
rates is, however, either a person with a great deal of 
courage or a very small income. 

Assuming that Congress would not accept a plan to 
extend the federal income tax advantages enjoyed by 
taxpayers in community property states to taxpayers 
in other states, and in view of the critical condition of 
the federal treasury this seems a fair assumption ; the 
solution for the community property problem must be 
sought in some proposal to take away the advantages 
which those living in community property states 
enjoy. There are several methods of doing this, both 
of which will increase rather than diminish the yield 
from the income tax.** 

Probably the most common proposal, particularly 
on the part of law review writers, is that which was 





42 Brushaber v. Union Pacific R. R. Co., 240 U. S. 1 (1916). 

“It was estimated that requiring compulsory joint returns from 
married couples, infra note 44, would increase the yield from the 
income tax by about $300,000,000; while taxing the income of tax- 
payers in community property states in the same way that income 
of persons in other states is taxed, infra note 46, would yield addi- 
tional revenue of $46,800,000. Conference Report on H. R. 5417, 77th 
Cong., 1st Sess., 87 Cong. Rec, 7597, 7599 (Sept. 15, 1941). 
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embodied in the 1941 Act in the form in which it orig- 
inally passed the House. 
quiring husbands and wives to file joint returns. 


This was a provision re- 
Of 
course, this effectively eliminates the advantages en- 
joyed by taxpayers in community property states, 
since the aggregate income of married couples will be 
taxed as a unit, and it will not matter who has tech- 
nical title to it. The House proposal goes a good deal 
beyond the elimination of the community property 
abuse, however. It is open to serious question whether 
the cure would not be worse than the disease. 

The elimination of the federal income tax discrim 
ination in favor of the community property states is 
only an incidental consequence of the proposal to re- 
quire compulsory joint returns. The real philosophy 
behind it rests upon the curiously archaic conception 
that although a husband and wife are legally distinct, 
socially and economically they constitute a single unit, 
and their aggregate income should be taxed as a unit. 
The practical justification for this theory is that a good 
deal of tax avoidance is made possible by the present 
system of allowing spouses to file separate returns. 
Even in states which have not adopted community 
property, considerable tax savings are possible in many 
cases by one spouse transferring income-producing 
property to the other. It does not follow, however, 
that because this situation exists the only method, or 
the most desirable method, of combating it is by com- 
pulsory joint returns. There are various ways of deal- 
ing with family tax avoidance beside the compulsory 
joint return.*” Before espousing any one of them it is 
well to consider them all. 


PART from the question of family tax avoidance, 

there is a much simpler device for eliminating the 
federal income tax discrimination in favor of community 
property states than the compulsory joint return. 
This is the proposal which was made by the Senate 
Finance Committee in connection with the 1941 Act.* 
In the form in which it was introduced into the Senate 
the Revenue Act of 1941 rejected compulsory joint 
returns, but carried a provision by which income from 
earnings in a community property state was taxed to 
the person who earned it, and income from property 
to the person who owned the property. In other 
words the Senate proposal provided that taxpayers 
in community property states should be taxed in pre- 
In 
this respect the Senate suggestion was a distinct ad- 
vance over legislation looking toward the same end 
which had been urged upon Congress upon several 
earlier occasions. 


cisely the same way as taxpayers in other states. 


The earlier proposals would have 
taxed community income to the spouse having the 





H.R. 5417 Sec. 111 (1941). 
* Infra p. 46. 
46 Finance Committee Report No. 673, 


77th Cong., 1st Sess., 137-139. 
158-159 (1941). 
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management and control over the income.** This 
might, of course, have imposed a heavier burden on 
taxpayers in community property states than taxpay- 
ers in other states.** The Senate proposal in connec- 
tion with the 1941 Bill was nicely calculated to strike 
an exact balance between taxpayers in both kinds of 
states. It would have eliminated the existing discrim 
ination in favor of the taxpayers in community prop 
erty states without creating any new discrimination. 

Both the House and Senate provisions for taxing 
community income were rejected. The House provi 
sion passed the House and died in the Senate. The 
Senate proposal was introduced into the Senate by the 
Senate Finance Committee and killed there. The Joint 
Conference between House and Senate promised, how 
ever, that further consideration would be given to the 
proposals to tax community income in connection with 
an anticipated later bill dealing with the administra- 
tive aspects of the income tax.*® It seems likely that 
if and when the community property problem is solved, 
it will be solved in one or the other of these two ways. 
It is well to compare them with some care. 

As far as constitutionality is concerned, it is a fairly 
safe assumption that both plans are constitutional. 
The Senate proposal to tax community income to the 
spouse who earns it, or who owns the property which 
produces the income, scarcely presents a serious prob- 
lem. This is simply substituting a uniform federal 
rule to determine the taxability of marital income for 
the conflicting rules based upon local state laws of 
ownership. It has been held that where Congress 
prescribes a uniform test of taxability in connection 
with a federal tax the courts are bound to follow it,*° 
and that this is within the constitutional power of the 
national legislature.”! 


I’ COURSE, it might be argued that the Senate pro- 

posal cuts deeper than merely substituting a uni- 
form federal definition of income for the conflicting 
definitions based upon divergent state rules of ownership, 
and that what it really does is to tax income to a person 
who does not own the income—a violation of the 
canons of fairness implicit in due process.*? Conced- 
ing for the moment that there is a constitutional pro- 
hibition against taxing A’s income to B, it is clear that 
this does not mean that income can only be taxed to 
the person who has technical legal [Turn to page 44] 





‘7 See Altman, op. cit. supra note 41 at 141. 

‘S Ibid. See also Bruton, op. cit. supra note 14 at 1194. 

’? Conference Report on H. R. 5417, 77th Cong., 1st Sess., 87 Cong. 
Rec. 7597, 7599 (Sept. 15, 1941). 

% Lyeth v. Hoey, 305 U. S. 188 (1938); United States v. Pelzer, 
312 U. S. 399 (1941). 

51 Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925). 

52 This argument was made by Senator Connally of Texas who dis- 
scented from the Senate Finance Committee’s proposal for taxing 
community income, contending that this was unconstitutional in 
view of Hoeper v. Wisconsin, 284 U. S. 206 (1931) and Heiner v. 
Donnan, 285 U. S. 312 (1932). Finance Committee Report, No. 673, 
77th Cong., 1st Sess., 174-177 (1941). 


seal GA Ra atl RA Ba 


ni nn ac Selo 






tha 
on 
ag 
m) 


Ste 


th 







































rly 
al. 
the 
ich 
»b- 
ral 
for 

of 
SS 
on 


he 


s- 
1g 
in 


FINANCING FULL PRODUCTION’ 


—~A Banker’s Viewpoint ~ 


By MARRINER S. ECCLES** 


“So far as further taxation is concerned, I hope 
that it will first tap the corporate excess profits 
and the middle and upper individual income 
brackets and close numerous conspicuous loop- 
holes in the corporation, individual income, 
inheritance and gift tax structures.” 


TIS PARTICULARLY gratifying to me to be on 
the same program with such distinguished speakers 
as Sir Arthur Salter and Dr. James, for it so happens 

that the two books which made the deepest impression 
on me in the depths of the depression nearly a decade 
ago came from their respective pens. When | pleaded 
my inability to measure up to the high oratorical 
standards of such eminent economists and authors, 
the arrangers of your program intimated that they 
wanted me for contrast. As I recall, Dr. Jordan, in 
introducing me a year ago, said that I had the habit 
of saying the things you did not like to hear. If | 
succeed in living up to that dubious reputation, | can 
lay some of the blame at the door of Sir Arthur’s 
Recovery—The Second Effort and to Dr. James’ The 
Road to Revival. Those volumes have been in my 
office ever since I have been in Washington, and in 
glancing back at them a few days ago, I noted again 
passages which I had marked nearly ten years ago— 
what I think were prophetic words. 


For instance, Sir Arthur wrote: ‘The role of finance 
is to be the handmaid and servant of economic activity”, 
and in recording “The Passing of Laissez-faire”, he 
visualized the development of a “system in which 
competition and individual enterprise on the one hand 
and regulation and general planning on the other will 
be so adjusted that the abuses of each will be avoided 
and the benefits of each retained.” 


And I noted again in Dr. James’ book his remark 
that “the final aim of economic activity is the enriching 
of human life”, and his statement that our industrial 
potentialities make it “possible, by the redistribution 





* Address before a meeting of the National Industrial Conference 
Board, New York City, November 26, 1941. 

** Chairman, Board of Governors, Federal Reserve System, 
Washington, D, C. 





Marriner S. Eccles 


of national income on a sounder social basis, to offer to 
the average man and woman a standard of living more 
worthy of economic civilization.” 

I apologize to the authors for snatching these too 
brief random statements from their context—yet they 
serve to point up what I wish to say. During the 
intervening years the democracies have been moving 
(slowly but, I think, surely) along these paths, seeking 
to realize these objectives. 

In a recent issue of The Economist, of London, I 
noted the statement that the end of the gold standard 
also marked “the end of the Financial Age, the failure 
of the last attempt to restore the dominance of finance 
over economics.” And the article added: 


“The foundations of a new order of ideas have been laid in the 
ensuing years, in Britain, in America and in Germany, and the 
war will carry the process much further. The world is show- 
ing an unmistakable tendency to argue that, if a thing is 
physically possible, whether it be fighting a war, or removing 
unemployment, it must not be stopped by considerations of 
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‘sound finance’ alone. In war, finance is manifestly a mere 
camp follower, and the tendency is to reduce it to dependent 
status in peace as well.” 

Sir Arthur’s relegation of finance to the role of 
“handmaid and servant” and not the master of our 
destinies is echoed in this comment ten years later 
from The Economist. Dr. James’ vision of the “redis- 
tribution of national income on a sounder social basis” 
is today, even in a world at war, much more of a reality, 
as evidenced by the trend of social legislation in the 
democracies and the shaping of fiscal, monetary and 
other public policies toward a wider, more equitable 
distribution of national income. We propose to save 
democracy, as we say, but not to repeat the economic 
mistakes that lie at the bottom of so much of the 
world’s disorder. We propose to preserve democracy 
as the hope of civilized peoples to achieve the economic 
progress that the machine age makes possible. The 
tragedy is that the world has turned the machine to 
producing for war instead of for peace. Engulfed in 
the tide of human madness, we have no choice but to 
arm. Yet we may well take thought now of the kind 
of peace we mean to have on earth and the use to which 
we may turn our industrial and technological might 
when once we are free again to move on toward the 
goal of “enriching human life.” 


Y OWN economic philosophy, if I may call it that, 

is based on the conviction that, if we have the 

understanding and the will, we can make our capitalistic 

democracy produce as fully for peace as for war times 

—with vastly fewer complications and enormously 
greater benefits for the human race. 


The experience of the last eight or ten years and 
even of the present points the way to combine intelligent 
government regulation and planning with freedom of 
private enterprise and competition. It can be done 
without regimentation and without abandonment of 
representative government, though I agree that it 
calls for adaptation of our political processes so that 
there may be far more foresight, far better direction 
and timing in public policy than has been the case in 
bygone eras. One does not have to be an easy optimist 
to believe that a far greater, a much more widespread 
and enduring prosperity—‘a standard of living more 
worthy of economic civilization”—will result. 





While we cannot hope to realize these high aspira- 
tions in a world at war, they need to be kept in view 
as the ultimate goal and vindication of the system we 
mean to defend and preserve. And with these ob- 
jectives in mind we can perhaps better judge whether 
changes which have already taken place in our eco- 
nomic processes are improvements and not the evils 
that they may first appear to be. 


Not the least significant change is the subordinated 
role of finance in the world today. Central banks, for 





example, are no longer the creatures of powerful private 
groups. They have everywhere become more and 
more the servants of government. 

Where the color of independence still remains, it is 
largely a fiction. The interest rate is determined, 
whether admittedly or not, by governments, not by 
banking or finance. In Great Britain, and in Canada, 
and to a lesser extent in our own country, the govern- 
ment has, in effect, asserted its sovereign power over 
the supply and the cost of money. Governments no 
longer deal at arm’s length with the financial world. 
They are no longer obliged to finance at the high rates 
that prevailed in the last war. Government action and 
policy are responsible for the rate structure, and with 
the assumption of this responsibility governments no 
longer think merely in terms of how good a bargain 
they can drive in the financial markets, but larger con- 
siderations of public policy have to be taken into 
account. In Great Britain, in Canada, the primary 
consideration is not how cheaply the war effort can be 
financed, but whether the rate structure is so adapted 
as to utilize most effectively the existing money supply 
and whether the rates are such as will permit the 
private credit system to continue its function on an 
effective basis. 

It is highly commendable, in my opinion, that these 
are some of the considerations which our own gov- 
ernment has been weighing in its financing operations. 
Extremists in all countries will not agree, of course. 
On the one side are the groups that clamor for the 
issuance of non-interest-bearing government securi- 
ties. While professing to be in favor of preserving 
capitalism and democratic processes, nevertheless, they 
would strike at the heart of both by destroying the 
private credit mechanism. On the other side are 
the old-line conservatives who measure all things by the 
departed gold standard. Despite the evidence in the 
late 20’s of the ineffectiveness of high interest rates in 
preventing or even restraining speculative excesses, 
despite the record since then that low rates are not by 
themselves sufficient to bring about recovery, they 
cling to the belief that inflation can be curbed or 
deflation remedied by the simple device of the interest 
rate. It is highly unfortunate that orderly economic 
progress cannot be arranged that easily. However, 
I cannot view with alarm the trend throughout the 
world to discard such a fallacy. 


The assumption by governments of responsibility 
for the supply and cost of money has greatly altered 
the role of central banking operations. Not only must 
central banking authorities work in close coOperation 
with those responsible for government fiscal and 
financial policies, but they must be prepared to use 
central banking powers to support and sustain those 
policies, once they are formulated by the government. 
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Nor do I view this as a backward step. It seems to me 
to be wholly in accord with democratic principles that 
elected governments shall have command over the 
most important functions essential for successful ad- 
ministration. It can hardly be denied that control of 
the supply and cost of money is one of the most vital 
of all functions. Those of your generation and mine 
are hardly in a position to argue that governments 
will be less enlightened, less capable of successful and 
proper management of this function than private in- 
terests have been. And there is always the redress 
in a democracy of supplanting any government that 
misuses or abuses such vital powers. 

But beyond this trend—the subordination of finance 
to economics—it seems to me to be significant and 
fortunate for democracy. that the new emphasis is on 
production. It is, of course, tragic that the world thus 
far can only gear itself to full utilization of its man 
power and material resources in the making of war 
or the implements of war. It will be a world tragedy 
if, when peace is restored, we revert to the doctrine 
that we cannot afford to employ our human and ma- 
terial resources in full production. 

Yet there will be such a reversion unless we prepare 
now to make the transition back to peace—unless we 
plan to keep the emphasis upon full production—the 
maximum that can be called forth by private enter- 
prise and initiative, but with government prepared to 
assure useful employment to all who are able and 
willing to work who cannot find jobs in private activity. 
Again, I think it significant and fortunate for democracy 
that the most important political leaders of all parties 
agree upon that fundamental, however much they may 
disagree about how to apply it. I cannot view with 
alarm the trend throughout the world toward engineer- 
ing rather than finance economics as a means to full pro- 
duction. The defeatists are those who say it can’t be 
done—that we can’t afford it, that democracy can’t 
achieve it. If that were so, then democracy could not 
and would not deserve to survive. Surely we are not 
saving democracy from destruction by war to have it 
destroy itself in the aftermath. 

Production is the keynote of economics of peace as 
well as of war. We do not ask today whether we can 
afford full production. Weare prepared to make every 
sacrifice to obtain it. Unhappily, as I have said, it is 
production for destructive, not constructive, things, 
and it is of necessity concentrated upon the industrial 
sectors of the economy. Our economic problems are 
not only those of the inflationary side of the cycle, but 
they are tremendously complicated because we must 
turn out more and more of the implements of war and 
less and less for civilian consumption. In peace times 

there would be no such complications. 
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Since I spoke here a year ago we have witnessed the 
gradual evolution of our national policy toward what, 
in the words of the President, has now become an 
“unlimited commitment” on the part of the American 
people that there shall be a free world. In that period 
we have taken the first steps in the program of all-out 
production that is necessary to implement that policy. 
Our effort thus far has been carried on in an economic 
atmosphere which was favorable to the expansion of 
both military and civilian output, and, for this reason, 
the public is as yet inadequately prepared for the 
sacrifices that must be faced if the defense effort is to 
be carried to a successful conclusion. While defense 
expenditures have risen in the past year from three 
hundred million dollars to one and one half billion 
dollars a month, national income expanded to an annual 
rate not far from one hundred billion dollars a year, 
and industrial production has increased by about a third. 

As long as defense production could be increased 
without diminishing civilian output, little if any sacrifice 
was required. It is true that taxes have been increased 
and also that we have had to pay the comparatively 
small penalty of 10 per cent increase in the cost of 
living. But even with these offsets, our population in 
the aggregate has seen better times than ever before 
due to greater production, wages and employment. 
The ironic fact is that until now the defense effort has 
been a blood transfusion for civilian welfare. 


JE SEEM clearly to be at the end of the rising 
curve of civilian output. Although we have not 
yet exhausted our resources of unused labor and in- 
dustrial capacity in some categories, we have drawn 
heavily upon them. The defense program has expanded 
in total volume far beyond what anyone envisaged a year 
ago. It is still impossible to foresee its total cost or to 
estimate what proportion of our national income it will 
require at its peak. At the moment, its total cost is 
scheduled at almost seventy billion dollars. Defense 
expenditures are currently absorbing about 18 per cent of 
our national income. While these expenditures have 
almost doubled since last June, there has been com- 
paratively little change in the physical volume of produc- 
tion, a fact which, while attributable in part to temporary 
circumstances, suggests that it will be increasingly 
difficult to maintain the rapid rate of increase in output 
that characterized the period up to last June. 

In the light of these circumstances it is unlikely that 
in the future the full requirements of the defense 
program can be met by drawing unutilized reserves 
into the productive process. Resources now devoted 
to the production of goods and civilian supplies must 
inevitably be curtailed. I am speaking not only of 
consumer requirements but also plant, equipment, and 
other capital goods available to replace and to expand 
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productive capacity outside the defense industries 
themselves. 

What I have just said refers, of course, only to the 
over-all total of goods for civilian use. There are 
many items like foodstuffs, various non-durable goods, 
entertainment and other services which the public can 
buy in increased volume without using resources 
needed for defense, but the expansion in these sectors 
will be balanced and doubtless overbalanced by the 
contraction in the production of durable goods using 
scarce raw materials, machine tools and skilled labor. 


HE BASIC problem is manifestly a physical one. It 
is one of production—not of finance. Insofar as it is 
possible, the expansion of output is the answer to our 
major difficulties. I believe that our people as a whole, 
confronted with the choice between consuming less 
or working harder, would prefer to minimize the 
sacrifice of living standards by doing more work. In 
terms of the present economic situation this means 
longer hours of work, maximum utilization of equip- 
ment by working as many shifts a day as technical 
considerations will allow, and abandonment of output- 
restricting practice. It means drawing surplus agri- 
cultural labor from farms into factories and it means 
an increasing number of women going from house- 
hold work to commercial and industrial employment. 
It means emphasis on industrial training programs 
and the removal of discrimination against hiring the 
aged and other groups able to make a contribution to 
the nation’s productive effort. 

But with all these extensions of effort we shall not 
be able to avoid a temporary reduction in the standard 
of life if we are to devote our productive resources to 
defense to the extent already planned. The reduction 
we should permit needs definition. On the one hand, 
there are many Americans whose scale of living is so 
irreducibly low that no sacrifice can be demanded in 
that quarter. Above this level reductions must be 
allocated to all groups. The generally required re- 
duction should be shared on an equitable basis. This 
means that sacrifices will have to be distributed all 
along the line in the lower middle brackets, the upper 
brackets and in the corporate tax structure. We should 
reach a condition where no one is able to talk piously 
about sacrifices when he is making none himself and 
is really referring to the sacrifices of the other fellow. 

Meanwhile, government net expenditures will con- 
tinue to rise. Aggregate money incomes will con- 
tinue to increase. In the absence of special restraints 
the people receiving these increased incomes will seek 
to spend them. The prospect of an increasing flow of 
money and of a diminishing volume of goods available 
for the civilian market inevitably spells one thing of 
which we have heard a great deal since a year ago— 
inflation. While it is conceivable that a very large and 
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complex enforcement machinery, backed by rigorous 
penalties, might be able to hold prices steady in the 
face of the mounting pressure of demand, the task will 
be made infinitely easier to the extent that the growth 
of demand is held in check by taxation and by other 
functional as well as selective restraints upon the flow 
of incomes and the expansion of credit. 

Of all the available restraints taxation is at once the 
most effective and most equitable. Since the middle of 
1940 we have passed three major revenue acts, repre- 
senting in the aggregate well over five billion dollars 
per annum of additional revenue. Measured by past 
standards, that is a very large tax program and one 
that has sharply increased the levies upon many groups 
of taxpayers. The normal rate of corporate income tax 
has been increased by about a third and a new surtax 
has been imposed making the total rate of tax payable 
in corporate income in general about 63 per cent higher 
than it was in 1939. We have taken the first steps in 
the direction of effective taxation of excess profits. 
We have measurably increased some of our excise 
taxes. Rates have been increased and exemptions have 
been lowered under the individual income tax. As a 
result of these changes and the rising level of business 
activity, tax collections can be expected to be about 


six billion dollars greater in the calendar year 1942 
than in the current year. 


The tax structure as it now stands will be an im- 
portant restraint upon the growth of private expendi- 
tures. In addition, of course, other restraints have 
been or will be applied in the form of direct price con- 
trols, priorities and allocations that promote defense 
but curb civilian production in housing and other 
durable goods, regulation of instalment credit, and the 
proposed increase in social security taxes. While it is 
impossible to estimate how far such measures will go 
in preventing demand from outrunning civilian sup- 
ply, we know that by the middle of next year defense 
expenditures will probably be running at an annual 
rate of somewhat more than fifteen billion dollars 
above the middle of the current year. The conclusion 
is inescapable, therefore, that additional taxation must 
be imposed and further restraints applied. 

So far as further taxation is concerned, I hope that 
it will first tap the corporate excess profits and the 
middle and upper individual income brackets and close 
numerous conspicuous loopholes in the corporation, 
individual income, inheritance and gift tax structures. 
At the same time it is important that Congress enact 
an effective price control measure and that some curbs 
be applied to repeated demands for wage and salary 
increases, as well as to agricultural prices. Beyond 
all this, however, I believe it will be necessary ulti- 
mately to adopt measures that will tap all incomes, 
dividends and other such payments [Turn to page 54] 
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T 1S STILL the settled law in the federal courts 
that the gratuitous forgiveness of accrued salaries, 
owed by a corporation to its stockholding officers, 

does not result in taxable income to the corporation. 
Commissioner v. Auto Strop Safety Razor Co.* has not 
yet been overruled but, on the contrary, has been 
strengthened as precedent by the many subsequent 
decisions which have explained and differentiated it 
from the facts at hand. The Commissioner’s regula- 
tions on this subject still say ? 


“In general, if a shareholder in a corporation which is in- 
debted to him gratuitously forgives the debt, the transaction 
amounts to a contribution to the capital of the corporation to 
the extent of the principal of the debt.’ 


Usually the salaries are voted by the corporation, 
deducted as a business expense under the corporation’s 
accrual method of accounting and credited on the cor- 
porate books to the stockholding officer. Usually the 
officer reports his income on a cash basis and therefore 
pays no current income tax on the credited salary.‘ 
In a subsequent year, the stockholding officer consents 
to a cancellation of the corporate credit; and the in- 
debtedness thus gratuitously forgiven is reflected in a 
corresponding increase in the corporate capital. The 
case comes before the court when the Commissioner 
endeavors to tax the amount of the cancelled indebt- 
edness as current income of the corporation. In sus- 
taining the Commissioner in several recent cases, the 





* Member of the New York Bar; Former Member, Board of 
Editors, Yale Law Journal; Former Justice, Domestic Relations 
Court, New York City. 

174 Fed. (2d) 226 (CCA-2, 1934). 
Bi Regulations 103, section 19.22(a)-14, promulgated January 29, 
1940. 
3’ The phrase ‘‘to the extent of the principal of the debt’’ was 
omitted from the prior regulations. Regulations 94, article 22(a)-14. 
See the dissent of Board Member Sternhagen in Jane Holding Corp. 
v. Commissioner, 38 BTA 960, 975 (1938). 

*This practice is no longer possible. Internal Revenue Code, 
section 24(c). But none of the decisions herein discussed were con- 
cerned with the payment or nonpayment of income taxes by the 
stockholding officer on the salaries gratuitously cancelled. 
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Gratuitously Forgiven by Stockholding Officers 


By EMILY MARX* 


Board of Tax Appeals has adopted a novel method of 
computation and taxation of the cancelled salary 
accruals. 
In Amsco-Wire Products Corp. v. Commissioner® a 
stockholding officer gratuitously forgave, in the year 
1936, a corporate indebtedness of $3078.68, which rep- 
resented a balance due to him for salaries voted annu- 
ally from 1920 through 1935 and interest on the unpaid 
balances.° Although the Commissioner had attempted 
to tax the entire $3078.68 as income to the corporation 
for the year 1936 (the year of cancellation), the Board 
held that the corporation realized taxable income of 
only $585 in the year 1936 by reason of the cancella- 
tion of accrued salaries and interest thereon. The $585 
figure was discovered by the following process: The 
Board reviewed each income tax return of the corpo- 
ration from the year 1920 through the year 1935; the 
returns showed that the corporation had not reduced 
its income tax liability in any year by taking a deduc- 
tion for the salary of this particular stockholding 
officer, except in the year 1920; in that year, deduction 
by the corporation of the salary voted for that year to 
the stockholding officer involved, decreased the corpo- 
ration’s taxable income by $585; the Board therefore 
found that the corporation had been “benefited” in 
the year 1920 to the extent of $585; this “benefit” was 
“realized” by the corporation in the year 1936 when 
the balance of salaries accrued for 1920 through 1935 
was cancelled.’ 





544 BTA 717 (1941). 

6 The stockholding officer had currently paid an income tax on the 
salaries voted and credited to him, although unpaid. 

7™In Howard Paper Co., Inc. v. Commissioner, 43 BTA 545 (1941), 
the Board found that the entire accrued salary of $3750 had ‘‘bene- 
fited’’ the corporation in the year of deduction and held that the 
entire cancelled indebtedness was income to the corporation for the 
year of cancellation. Commissioner v. Auto Strop Safety Razor Co., 
74 Fed. (2d) 226, and In re Triple Z Products, 40-2 ustc { 9705, were 
specifically ignored by the Board. 
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The “benefit” theory, as the basis for taxation to the 
corporation of accrued salaries gratuitously forgiven 
by stockholding officers, has not yet been adopted by 
the federal courts. On the contrary, in the Auto Strop 
case, supra, the court said, as if in anticipation of the 
“benefit” theory : 


“When the indebtedness was cancelled, whether or not it was 
a contribution to the capital of the debtor depends upon 
considerations entirely foreign to the question of the payment 
of income taxes in some previous year.” (Italics supplied.) 


AndinInre Triple Z Products, Inc. this “benefit” theory 
was again anticipated and scorned: ® 
“What the individuals or the corporation may have paid or not 


paid in income taxes, because of this item, in some prior year, 
seems beside the point.” ® 


Having found as a fact that the cancellation was 
effected gratuitously, the court held that the cancella- 
tion of the salary accruals did not result in taxable 
income to the corporation. A desire on the part of 
the stockholding officers to improve the capital posi- 
tion of the corporation and the resulting enhancement 
of the value of their stock does not alter the gratuitous 
nature of the cancellation, said the court. 


HE JUDICIAL decisions relied upon by the Board 
in the Amsco-Wire case did not involve cancellation 
of accrued salaries.’° National Bank of Commerce v. 
Commissioner *! was concerned with the recovery of bad 
bank loans previously charged off as worthless.’ 
Helvering v. Jane Holding Corporation ** was concerned 
with the cancellation of accrued interest due on loans 
made to a corporation by its sole stockholder.** 
The genesis of the “benefit” theory of taxation, as 
applied by the Board, is interesting. In Central Loan 
& Investment Co. v. Commissioner property taxes, 


8 49-2 ustc § 9705; U. S. Dist. Ct., So. Dist., N. Y., September 9, 
1940. Salaries were voted to two stockholding officers and deducted 
by the corporation in the year 1933. Unpaid balances were gratui- 
tously forgiven in the year 1934. The court held that the cancellation 
of the unpaid balances did not result in taxable income to the 
corporation. 

®One of the officers had paid current income taxes on the full 
salary voted to him; the other officer had not. 

1° The Board relied also upon its own Howard Paper decision, 43 
BTA 545, and upon Central Loan & Investment Co. v. Commissioner, 
39 BTA 981. 

11115 Fed. (2d) 875 (CCA-9, 1940). 

12 When bank loans are made out of capital and repaid, such 
repayment is a replacement of capital and does not result in taxable 
income, said the court. When the loan becomes worthless, the tax 
law permits recoupment of this capital loss out of income. After 
such recoupment (by deduction of the worthless loan from current 
income), the bad loan loses its nature as capital and ‘‘represents that 
portion of the income which was not taxed’’. When the loan, after 
being deducted from income, is paid, the lender receives income. 
Otherwise, said the court, the lender would double his capital on 
one transaction. 

Regulations 103, section 19.42-1 provides: 

‘“‘Bad debts or accounts charged off subsequent to March 1, 1913, 

because of the fact that they were determined to be worthless, 

which are subsequently recovered, whether or not by suit, consti- 
tute income for the year in which recovered, regardless of the date 
when the amounts were charged off.’’ 

43109 Fed. (2d) 933 (CCA-8, 1940), certiorari denied, 310 U. S. 
653 (1940). 

44 The court found that good and valuable consideration had passed 
from the corporation to the stockholder for the cancellation and on 
that ground distinguished the controversy before it from the Auto 
Strop case (note 1, supra). This finding of consideration for the 
cancellation of the indebtedness was stressed by the court in In re 
Triple Z Products (note 8, supra) and there considered as the basis 
of the Jane Holding Corporation decision. 
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which had been paid under protest, were refunded ten 
years later by the taxing authority after litigation had 
resulted in a judicial determination that the original 
tax assessment was illegal. The Board referred to bad 
debt and customs duty refunds as analogous situa- 
tions ; noted that such refunds result in taxable income 
only if the bad debt or customs duty was deducted 
from income in a prior year ; *° found that the property 
taxes in question had been deducted by the taxpayer 
in the year of their payment. But the Board went a 
step further. The taxes, though deducted in the year 
of their payment, had not reduced the taxpayer’s in- 
come tax liability in that year since the taxpayer had 
had a net loss without such deduction. Therefore, 
reasoned the Board, the refunds were not income to 
the taxpayer in the year of their receipt. The Com- 
missioner did not appeal. Howard Paper Co. v. Com- 
missioner," involving cancellation of accrued salaries, 
was the next step. The effect of the original deduc- 
tion on the income tax liability of the taxpayer was 
the only fact considered by the Board. Specifically 
ignoring the Auto Strop*® and Triple Z® decisions, 
the Board held that the entire cancelled indebtedness 
was income to the taxpayer in the year of cancellation 
because 


“Petitioner received the benefit of that deduction (in 
reduction of income tax liability) for an amount which it has 
never been called upon to pay”. 


There was no appeal. Amsco-Wire?® carried the 
“benefit” theory to its natural conclusion. The 
amount of the “benefit” must now be computed, says 
the Board, by ascertaining the exact amount of tax- 
able income wiped out by the deduction. Only by 
that amount has the taxpayer been “benefited” when 
the deducted item is refunded or cancelled; only by 
that amount is the taxpayer’s income increased in the 
year of refund or cancellation. Wholly ignored by 
the Board was Auto Strop,”* upon which the taxpayer 
relied and Beacon Auto Stores, Inc. v. Commissioner,” 
a Board decision without the “benefit” theory, which 
the Commissioner advanced in support of his assessment. 

Amsco-Wire,* with its Board-created theory of tax- 
ation, is being appealed by the Commissioner. If the 
Board is affirmed, a practical theory of taxable income 
determination will be substituted for our present legal- 
istic theory. If the Board is affirmed, [Turn to page 54] 





15 39 BTA 981 (1939). 

16 Note 12, supra. 

17 Note 7, supra. 

18 Note 1, supra. 

2242 BTA 703 (1940). Undrawn salary credits were here extin- 
guished‘ by the taxpaying corporation by a debit to the accounts of 
the stockholding officers and a corresponding credit to the surplus 
account of the corporation. The case came before the Board on a 
stipulation of facts which recited only the facts of debit and cred‘t. 
In holding the corporation to be taxable on the full amount of 
accrued salaries cancelled, the Board specifically pointed to the 
absence of facts showing a gratuitous forgiveness of the indebtedness 


under circumstances amounting to a contribution of capital to the 
corporation. 


3 Note 5, supra. 


19 Note 8, supra. 
20 Note 5, supra. 
21 Note 1, supra. 
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Industrial Accounting Problems 


Arising from Current Tax Laws 


By PAUL D. SEGHERS** 


mands upon the accountant and upon accounting 

records arising out of the requirements of tax 
returns of every kind have influenced accounting prac- 
tice and procedure in two principal directions: 

1. Changes in accounting procedure and in methods 
of presenting certain facts in financial statements to 
conform to tax standards, and 

2. Increased detail in accounts, including the prepara- 
tion and preservation by the internal accounting staff 
of more and more detailed analyses of all significant 
facts recorded upon the books. 

The impact of current tax laws upon actual account- 
ing procedure is reflected in the design and maintenance 
of records having four general objectives in addition 
to the primary purposes for which financial records 
are kept. These four objectives will be mentioned in 
the order of their importance, rather than in what 
might be considered their chronological order: 

1. To provide data upon which certain business 
policies may be determined, in view of applicable tax 
laws. 


. [) mms the past quarter of a century, the de- 
j 


2. To supply the necessary information for the prepa- 
ration of tax returns, including the requisite data as to 
assets located and business done within different states, 
for use (if found advantageous) in the preparation of 
state tax returns on a separate accounting basis rather 
than by the use of apportionment formulae (where not 
prohibited by state tax law). 

3. To furnish, when and if needed, support for figures 
shown in tax returns already filed, and likewise to 
make available, for possible use in connection with the 
preparation of returns for subsequent years, detailed 
information concerning operations of prior years. 

4. To determine the amount to be deducted from 
payments to certain classes of payees on account of 
taxes withheld at source. 

Obviously, it would be impossible to enumerate, 
even under very general headings, every type of in- 
formation for which special provision in the account- 
ing records might be needed in connection with all the 





* Based on an address before a convention of the National 
Association of Cost Accountants held in New York City. 

** Tax Consultant and Accountant, Barrow, Wade, Guthrie & Co., 
New York, N, Y. 
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“Tremendously heavy 
taxes stare us in the face 
and will affect us all. 
But it isn’t likely that 
there are many French, 
or Belgian, or Dutch 
business men alive to- 
day who do not wish 
they had been taxed 


more, and sooner.” 





various types of taxes and tax returns, federal and 
state, with which a corporation may have to cope dur- 
ing the course of a single year. Likewise, the alluring 
temptation to speak of the current trend of tax laws 
and their interpretation, their effect upon the public 
economy and the defense program, and the part which 
accountants, both private and public, are called upon 
to play in administering these laws, must be sternly 
resisted in order to adhere to the assigned topic and 
allotted space. Therefore, this discussion will be con- 
fined to the principles which are to be kept in mind 
by the industrial accountant in endeavoring to accomp- 
lish each of the foregoing objectives, together with a 
consideration of some typical problems under each 
heading. 

The viewpoint and the problems of the internal 
accountant employed in an industrial corporation will 
be presented, rather than those of the public accountant 
or tax practitioner. In other words, our principal study 
will relate to the recording of facts rather than their 
presentation and interpretation in the form of financial 
statements. Likewise, we will consider the problems 
in connection with such record-keeping arising out of 
current tax laws, and not technical tax problems, rul- 
ings and decisions. 
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Data for Determining Business Policy—Tax Accruals 

The important part played by an efficient budget 
system in formulating tax policies is immediately 
apparent. On the other hand, in this era of extremely 
high taxes, the accuracy of the estimates of tax accruals 
may havea very material bearing upon the dependence 
which may be placed upon any operating or financial 
budget in determining business policies. 

[t is not sufficient to record upon the books all accruals 
based upon existing tax laws—today the failure to 
reflect, not only in the budget, but also in the interim 
financial statements, the probable tax liability under 
proposed but not yet enacted tax laws, may be mis 
leading to the public and to labor, and even to man- 
agement despite its awareness of the impending burden. 
For instance, quarterly earning statements which have 
been published this year, showing earnings after setting 
aside tax reserves based merely on the 1940 rates, are 
open to two serious objections. Stockholders may be 
misled into believing that profits for this year are 
going to be higher than will prove to be the case after 
providing for taxes at the new and higher rates. Even 
more serious, the quarterly earnings so computed are 
likely to give labor and the public generally an utterly 
false impression of the amount of profits being realized 
by industry from defense business or arising out of the 
defense program. If a corporation makes public a re- 
port showing an increase of 100 per cent or more in 
net earnings compared with the same quarter last 
year, it is only natural that the workers in that plant 
will feel that they are entitled to a greater share of 
the company’s prosperity, and it will be difficult, if not 
impossible, to make them realize that these profits are 
overstated. This can be especially serious where some 
form of profit-sharing plan is in force. 


Question Relating to Tax Accruals 


Of course, the question at once presents itself in 
this connection—at what rates should the anticipated 
taxes be reflected in the financial statements? The 
only answer is to use estimates, based upon the latest 
and best information available, erring on the side of 
making a conservative provision rather than an inade- 
quate one. 

We are informed by the financial press that many 
corporations which accrued federal income tax at 24 
per cent during the first quarter of 1941, are now 
making provision at 30 per cent plus an amount suffi- 
cient to make up the difference by the end of the year. 

Another question arises—to what extent should such 
provision be shown as a liability for accrued taxes, and 
to what extent be covered by an addition to a Reserve 
for Contingencies? Here there are conflicting con- 
siderations, and each case will have to be decided in 
the light of the particular circumstances. It is worthy 
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of note that E. I. duPont deNemours & Co., in report- | 


ing its March, 1941 quarterly earnings, showed a pro- 
vision of $17,143,000 for federal taxes on income, based 
on existing law, and made a further provision for con- 
tingencies in the amount of $3,500,000. Possibly this 
latter amount represents a provision for increases in 
tax rates in 1941. 

It is believed that provision should be made cur- 
rently for all taxes based upon current income or re- 
ceipts, even though the legal accrual date may come 
after the close of the current period during which the 
income or receipts are recorded. For instance, where 
New York State franchise tax at the rate of 6 per cent 
will be payable with respect to income for the calendar 
year 1941, it would appear preferable, in the interest 
of both accuracy and conservatism, to reflect this tax 
as a charge against current operations in 1941, even 
though the liability therefor will not accrue until No- 
vember 1, 1942. 

Likewise, in computing the liability for both the old 
and the new form of excess profits tax in connection 
with interim statements, such computation should be 
made by placing the income on an annual basis, and 
not by taking into consideration merely the amount of 
income already accrued to the date of the statement. 
Obvious though this would appear, it is understood 
that this principle has not been observed in all cases 
This can be accomplished most conveniently by esti 
mating the total effective rate (of both income and 
excess profits taxes) for the year, and applying such 
rate to the income of the period covered by the statement. 


Provision of Funds to Meet Tax Liabilities 


The advice which has been given by a number of 
speakers on current tax problems deserves to be re 
peated here: Adequate provision of funds to meet all 
tax liabilities should be made, in addition to book re- 
serves. This policy may prove to be of even greater 
and more vital importance in connection with the con- 
tingent tax liabilities which business must recognize 
and provide for. These contingent tax liabilities are 
of two kinds: 


1. Those arising from retroactive increases in tax 
rates, and 

2. Additional tax liabilities which may result in the 
future from changed interpretations or even changed 
provisions of tax law, by the time the corporation’s tax 
returns are examined. 


In view of the seriousness of these liabilities, every 
effort should be made to ascertain or at least estimate 
their probable amount, and to make adequate financial 
as well as accounting provision for them. 

For instance, a claim for amortization based on the 
total cost of new facilities eventually might be cut 
down for one reason or another. A failure to make a 
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provision, both on the books and in actual available 
funds, for the contingent liability on account of the 
tax which might result from such a disallowance, might 
prove embarrassing if eventually the business is con- 
fronted with the claim. 

All tax liabilities must be taken into consideration 
when formulating dividend policies, since a failure to 
do so could result in financial embarrassment. Like- 
\ise, in determining the amount of dividend payments 
io be made in order to avoid the risk of being charged 
with an improper accumulation of surplus and the 
resulting federal corporate surtax under Section 102, 
[RC, it would appear not only proper, but essential, to 
take into consideration all tax liabilities and a rea- 
sonable allowance for any contingent tax liabilities. 


Reporting Taxes Paid and Accrued 


Following the example of the railroads and other 
public utilities, it is becoming more and more custo- 
mary to show the total tax burden, in addition to and 
distinct from income and excess profits taxes, as a 
single figure in published statements as well as in the 
annual report of the president to the stockholders. The 
SEC requires (in Rule 12-16 of Regulations S-X) that 
such taxes be shown in the “Supplementary Profit and 
loss Information,” showing separately each signifi- 
cant item. To be able to make such a segregation of all 
(ax expenses, rather than to include a portion of such 
taxes under other headings as normally would be done, 
may necessitate special analyses, or in some cases, 
special provision in the accounts. In fact, it may be 
preferable, for the purpose of comparison, not to make 
such a segregation in the income account itself, but to 
show in a footnote the total of all taxes, other than 
federal taxes based on income, deducted in arriving at 
net earnings. The use of a “clearing account” through 
which all tax charges are passed, will be found con- 
venient for accumulating this information. 

Some companies have adopted the plan of including 
allocations of all tax expenses in the departmental ex- 
pense statements furnished foremen and other plant 
executives, for psychological reasons. The theory is 
that bringing these facts home to labor may prove 
helpful in making the workers conscious of the load 
of taxes, especially local taxes, which must be borne 
lv the company, and which necessarily affect the ability 
of the company to pay their wages. 

It is very important that complete information be 
available with respect to the book history and tax basis 
of every asset owned, where not reflected upon the 
books at its original cost. For instance, where the 
ledger accounts for land or securities show only a 
balance carried forward from some prior period, it may 
be necessary to analyze records running far back into 
the past in order to ascertain, first, the accounting 
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record of all transactions relating to such property, 
and, second, the effect of all such transactions in deter- 
mining the statutory “adjusted basis” of the asset for 
tax purposes. This information is essential to man- 
agement for the consideration of any proposed sale 
or other disposition of such assets, as well as in the 
determination of invested capital. 


Other information which it may be desirable to pre- 
pare for the purpose of determining certain business 
policies in the light of applicable tax laws, will depend 
upon the type of taxes which bear most heavily upon 
the particular corporation, and the changes in tax law 
currently being considered by the Legislature. The 
new and increased federal excise taxes necessitate ex- 
tensive studies by the manufacturers of many prod- 
ucts to determine the effect of these taxes upon their 
business policies and operations, and the means to be 
taken to cope with the problems arising out of the 
increased tax burden. 


The Tax Diary 


The tax diary is an important record which should 
be maintained as a reminder of the due dates of all 
tax returns and tax payments to be made by the cor- 
poration (including any extensions granted), as well 
as a complete and accurate record of all returns filed. 
Sometimes, the company’s tax records will show al- 
most everything except the date the return was actually 
filed and, as you know, that eventually may be found 
to be an important fact. Incidentally, I might mention 
that one way to provide such a record, especially with 
respect to your federal returns, is to accompany your 
letter of transmittal with a carbon copy thereof, re- 
questing that it be stamped and returned to you as a 
receipt. You have the whole record on the carbon copy 
when it comes back. The collector will always send it 
to you if requested. 

The expiration of the period of limitation for filing 
claims for refund of all new forms of state and local 
taxes which might be held unconstitutional should be 
noted in the tax diary. In this connection, it might be 
pointed out that in many instances it is essential, if a 
‘refund of such taxes is to be obtained, that the pay- 
ment be made under protest. The keeping of such a 
diary might be considered a mere matter of clerical 
detail, but heavy penalties may result from any over- 
sight. Hence, such a diary should be kept with the 


greatest care, and followed up regularly and in ample 
time. 


A Separate Tax Department 


Having in mind all the important tax matters which 
require constant thought and attention (including 
these minor but essential details), it would seem that 
no industrial organization of any size can afford to be 
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without its own separate tax department in addition 
to its regular accounting organization. In the matter 
of advertising, business promotion, experimental and 
development work, repairs and similar expenses which 
are currently deductible for income tax purposes, but 
which are expected to result in increased profits in the 
future, management is fully aware of the fact that the 
net cost to the business of funds so invested may be 
only thirty cents on the dollar, since corporate income 
in the top bracket may be taxed as much as 70 per cent. 
In other words, it is good business to spend money for 
repairs when Uncle Sam will pay 70 per cent of the 
cost. There is little doubt that, in the period now 
before us, money spent for an efficient, wide-awake tax 
department likewise may yield an excellent return on 
the net investment involved. 

A saving in expenses may be lost in large measure 
through the loss of the deduction and consequent in- 
crease in income tax, but a saving of income tax is net, 
since we are not yet taxed on our income tax—not 
corporations, at any rate. 

There are few business men today who are not 
keenly tax conscious—but many are still unconscious 
until it is too late, when it comes to considering the 
tax consequences of contemplated transactions. By 
the time they consult the tax doctor, it is time for the 
coroner—and the post mortem! The executive head of 
a tax department, closely in touch with the actual 
operations of the business, can render really construc- 
tive service, often of great value, by making timely 
suggestions with respect to the steps to be taken to 
avoid unnecessary tax burdens. The responsibility for 
such results rests upon management, in the first in- 
stance, to establish an adequate tax department so 
integrated with the other executive departments as to 
have full knowledge of the problems and contem- 
plated moves of the business, and a recognized author- 
ity and duty to advise the operating executives with 
respect to methods of tax saving. The time to save 
taxes is before the transaction occurs, not when the 
return is being prepared. 

[ suppose everyone of us knows that. I suppose 
management knows it theoretically, but it seems to be 
the exception rather than the rule when management 
does get tax advice before taking steps, or when man- 
agement does advise its own tax department of con- 
templated steps to determine whether there is anything 


that should be done to avoid incurring an unnecessary 
tax burden. 


Data for the Preparation of Tax Returns 


There is a saying about Government employees that 
“some die, and a few are promoted, but they never 
resign.” A somewhat similar situation exists with 
respect to records kept and information prepared for 
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tax purposes. Never a year goes by without the need 
for some further information for the purpose of pre 
paring tax returns, usually necessitating further ac- 
counts or analyses, but did any of you ever hear of any 
being dropped? 

Where much of the information needed in the prepara- 
tion of certain returns can be obtained only from 
branch office and plant records, carefully thought-out 
questionnaires, to be filled out by the local accountants, 
will save much time and correspondence. However, 
many heads of tax departments find it essential to 
supplement the information so obtained by actual ex- 
amination of the records by an experienced tax ac- 
countant, where justified by the amount of tax involved. 


Current Recording v. Special Analysis 


To consider first the principles involved in the accumu- 
lation of data for the preparation of returns: It would 
seem elementary that if the desired information can be 
obtained more efficiently and more economically after 
the close of the accounting period, by means of special 
analyses prepared for that purpose, this should be 
done rather than to make changes in the regular 
accounting procedure and records solely for tax pur- 
poses. However, before concluding that this is the 
case with respect to a particular type of information, 
a number of factors must be taken into consideration : 

1. Will the figures obtained by means of such a sub- 
sequent analysis be complete and accurate? 

2. Will there be adequate time to prepare such 
analyses after the close of the accounting period, with- 
out harmful results? (For instance, failure to have the 
information immediately available might delay issu 
ance of the annual report or affect is accuracy.) 

3. Would any useful business purpose, in addition 
to furnishing information for the preparation of tax 
returns, be served by changing the accounting pro- 
cedure or records so as to accumulate the information 
currently, instead of obtaining it by subsequent analysis? 

4. If the particular facts are recorded currently in 
the regular accounting records in such manner as to be 
readily obtained without the need of special analysis, 
would this serve to avoid questions which otherwise 
might be raised in connection with the use of such 
figures in tax returns? 


The answers to the foregoing and similar questions 
may indicate that it would be more desirable, in the 
long run, to make changes in the accounting procedure 
and records to obtain certain figures for the purpose of 
preparing tax returns. However, there are conditions 
under which this is not feasible—for instance, where 
the figures needed for tax purposes do not, and can not 
be made to, correspond with those which must be used 
for the ordinary purposes of the business. 
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Two Sets of Records Often Necessary 


To illustrate a case of the latter type, let us consider 
the situation of a corporation having buildings and 
machinery acquired for shares of its capital stock, 
where the cost of the property (the value of the se- 
curities at date of the exchange) is different from the 
statutory “basis” for federal income tax purposes, and 
the estimated normal useful life established by the 
Treasury Department and acquiesced in by the cor- 
poration does not correspond with the estimated life 
which the management considers it prudent to use 
for general accounting purposes. Furthermore, the 
Treasury Department insists that no loss is sustained 
upon the retirement of plant assets, under its “com- 
posite rate” theory of depreciation, whereas the man- 
agement may consider that the loss represented by 
the difference between the cost of the asset and the 
accumulated depreciation with respect thereto (ad- 
justed for salvage, if any) should be reflected as a 
charge against operations rather than against the de- 
preciation reserve. 

In such a case as this, it is absolutely necessary to 
have two sets of records of depreciable property—one 
for general accounting purposes, and one for federal 
income tax purposes. In addition to the summary or 
controlling accounts in the regular books of account 
supported by a plant ledger (whether in book or hand 
posted or punched card form), there may be a second 
plant ledger reflecting tax figures, or merely analyses 
reflecting the facts on the tax basis. However, the 
analysis method will become increasingly complicated 
‘is time goes on, if there are numerous transactions to 
he recorded. 


Problems with Respect to Accounting 
For Depreciation 


This situation also serves to illustrate another point. 
After a time the management may throw up its hands 
and decide to keep its accounts on the tax basis rather 
than continue the double set of records, especially in a 
case where the original cost of the assets is the same 
as the “basis” for tax purposes, and the only difference 
relates to estimated life of assets and the amount of 
accumulated depreciation. Or the management may 
decide to adopt the individual unit method, computing 
depreciation separately upon each unit (or group of 
‘imilar units) of equipment, asa means of avoiding the 
conflicts arising out of what the Treasury Depart- 
inent considers the composite rate method of com- 
puting depreciation. Under the unit method, the 
Treasury Department recognizes the deductibility of 
losses on retirement, and it is generally easier for the 
\axpayer to establish a satisfactory rate of depreciation 
for each unit. Whatever method is used for computing 
depreciation, adequate records with respect to all plant 
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assets scrapped or abandoned are essential for both 
business and tax purposes. 

An interesting case, in which the Treasury Depart- 
ment was overruled in its attempt to deprive a tax- 
payer of a part of its basis for depreciation merely 
because of the taxpayer’s change to the individual unit 
method of computing depreciation, is that of the Wash- 
burn Wire Co. 

3ut the taxpayer’s situation today is very much like 
that of the old Army officer in the War Department 
who complained bitterly at the outbreak of the last 
war, that he had devoted his life to getting certain 
routines established and running smoothly, and now a 
war had to come along and upset it all! Taxpayers 
who have about adjusted themselves to the Treasury 
Department’s depreciation requirements, in one way 
or another, now are likely to face fresh problems in 
connection with deductions for depreciation and amor- 
tization of emergency facilities, since the latter deduc- 
tion may only be taken on the basis of a sixty-month 
life, regardless of the physical life of the asset, or its 
estimated useful life. This is satisfactory enough for 
general accounting purposes, as far as assets having a 
physical life of over five years are concerned, if it be 
assumed that they will not have a longer useful life, 
but for cost purposes it may be necessary to provide 
for depreciation on the basis of a shorter estimated life 
with respect to certain classes of equipment on which 
amortization is being taken. Many hours could be 
devoted to the consideration of the accounting tax 
problems of the industrial accountant which already 
have arisen in connection with accelerated depreciation 
and the amortization of emergency facilities. 


Depletion 

Similar problems constantly arise out of the differ- 
ence between good accounting practice and tax 
requirements with respect to the determination of deduc- 
tions for depletion of oil and gas wells, mines and 
timber lands. Such differences are particularly strik- 
ing in cases where percentage depletion is claimed. In 
such cases, of course, there is no relation between the 
deduction reflected in the accounts and that taken in 
the federal income tax returns, but the relation be- 
tween the cost (or other “basis” of the depletable 
property for federal income tax purposes) and the 
total depletion deductions allowed with respect to 
the property becomes of the greatest importance if the 
property is sold, or even, in the case of a bonus re- 
ceived in connection with the granting of an oil or gas 
lease, when the lease is abandoned or terminates with- 
out the production of any gas or oil.? Hence, it is 





1 BTA Memo. Division, Docket 98953; CCH Dec. 
25, 1940. 

2See Dolores Crabb et al. v. Commissioner, (CCA-5), (rehearing) 
121 Fed. (2d) 1015; 41-2 ustc J 9616; 119 Fed. (2d) 772; 41-1 ustc 
{ 9451. But note dissent. 
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essential in such cases to maintain memorandum rec- 
ords in which are reflected the figures shown in the 
tax returns, in addition to those shown in the regular 
books of account and the statements prepared there- 
from. 


Experimental and Development Cost 

The situation is the reverse with respect to experi- 
mental and development work in a manufacturing 
plant; the treatment of such expenditures as capital 
costs or as operating expenses in the books of account 
is likely to be of the greatest importance, if not con- 
trolling, in determining their status for federal income 
tax purposes. This is particularly true of those items 
where it is very difficult to draw a dividing line to 
separate operating expenses from the cost of develop- 
ing and obtaining patents, or bringing out a new or 
improved product. 

Again, differences are very likely to arise between 
the treatment of certain patent costs and expenses for 
accounting purposes and for tax purposes. The Treasury 
Department takes the position that most legal expenses 
incurred in connection with patents are to be consid 
ered as capital in nature, to be amortized (“depre- 
ciated”) over the life of the patent. Without going 
into a discussion of the principles involved in deter- 
mining the correct tax treatment of similar items, it 
suffices to say that management may decide to write 
off items which are disallowed as deductions by the 
Treasury Department, giving rise to further differ- 
ences between the books and tax returns, which must 
be kept account of through cumulative analyses or 
by the use of memorandum accounts. 

The same situation may arise where patents are 
purchased under an agreement whereby the purchaser 
is obliged to make additional payments to the seller 
in any year in which sales of the product manufactured 
under such patents exceed a certain figure. Conservative 
accounting would require such payments to be treated 
as current operating charges, since they arise out of 
current sales, but the Treasury Department takes the 
position that they must be capitalized in the year in 
which made, and amortized (“depreciated”) over the 
remaining life of the patent.* 


Inventory Valuation 


Another subject on which there could be almost end- 
less discussion relates to possible differences between 
good accounting practice in valuing inventories and 
the methods prescribed by the Treasury Department. 
However, I want to make one general remark on that 
subject at the outset: Of all the inventory tax cases of 
which I have read, or heard, or had a part, not one, as 
far as can be recalled, was initiated by the Government. 


* Cf. Jordan Creek Placers, 43 BTA 131. 
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By this is meant that in every case some claim or 
other action on the part of the taxpayer (including 
arbitrary or percentage write-downs of values shown 
by the physical inventory) led to the taxpayer’s inven- 
tory value being questioned by the Government. The 
point is clear—where a taxpayer pursues a uniform 
inventory practice, in good faith, it is very unlikely 
that its inventory values will be questioned by the 
Government, if the taxpayer himself does not raise 
the question as to its correctness through a write 
down, the creation of an inventory valuation reserve, 
or some special comment or qualification in the bal 
ance sheet or income account, drawing attention to 
some abnormality in the method of valuing. Here, 
then, it can be said that accounting practice may give 
rise to a tax problem, rather than the reverse. 

There are few situations in which tax results may 
correctly be said to be dependent upon accounting pro 
cedure, although tax results often are affected thereby. 
However, in order to be entitled to change to, and 
remain on, the “last-in, first-out” inventory basis, it is 
essential for the taxpayer to use that method, not only 
in its books and tax returns, but also in its published 
statements for credit and other purposes and in its 
reports to stockholders, etc. 

While there may be many theoretical differences 
between good accounting practice and the methods 
approved by the Treasury Department for arriving at 
the cost of inventories, it is believed unlikely that such 
questions will arise in practice, so long as the method 
adopted by the taxpayer is followed consistently and 
in good faith. 

Furthermore, as a taxpayer is given the right to use 
either the “cost” or “cost or market, whichever is 
lower” method of inventory valuation for federal in- 
come tax purposes, regardless of the method used in 
his books and published statements, few accounting 
problems are likely to result on this account. Accord- 
ingly, questions of importance to the industrial cost 
accountant, such as the treatment of overtime pay (in 
excess of the base rate) in the determination of cost, 
idle-time overhead, and even standard cost variation, 
usually may be considered entirely from the stand- 


point of good accounting and the requirements of 
management. 


The Accrual of Taxes 


Another familiar problem concerns the difference 
between the time as of which various taxes are to be 
deducted for federal income tax purposes and for cost 
and general accounting purposes. This had been men- 
tioned previously, in connection with the time of ac- 
crual of New York State franchise taxes, and the same 
situation exists with respect to New York City gross 
receipts taxes and other similar taxes, the liability for 
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which does not come into being until some time sub- 
sequent to the period in which the operations giving 
rise to the tax occur. It is a relatively simple matter 
ito apply the Treasury Department’s rules to the deter- 
mination of the amount to be taken as a deduction ina 
viven tax return on account of any specific tax accrual, 
hut where there are a large number of such items, a 
considerable amount of work may be involved in ob- 
taining all the necessary information to make the 
proper adjustments for federal income tax purposes. 
Here, full details in the tax diary with respect to all 
tax returns, or complete files in the company’s tax 
department with respect to all taxes paid by the com- 
pany, will be of great assistance. 

\Vhen the relationship between accrual of taxes, 
bonuses based upon income, and costs, are kept in 
mind, there can be no failure to recognize the import- 
ance of making full and adequate provision in the 
accounts for all taxes in the period to which they relate. 

Analyses made for the purpose of computing ac- 
crued taxes to be deducted in the federal income tax 
return sometimes will disclose that certain taxes have 
not been accrued on the books, thus preventing the 
loss of the deduction which might result if it were not 
discovered until too late to reopen the return. 


Reserves 


The treatment of reserves likewise gives rise to many 
ditferences between accounting practice and federal 
income tax procedure. Wherea true surplus reserve is 
involved, there should be no conflict, since the creation 
of or additions to such a reserve do not constitute de- 
ductions in arriving at income for either tax or general 
accounting purposes. However, there are many re- 
serves which reflect more or less definite liabilities, 
provision for which good accounting practice requires 
to be set up as a charge against operations, although 
not deductible for federal income tax purposes. Cer- 
tain “deferred credits” or “deferred liabilities” give 
rise to similar differences in treatment. For example, 
where fees are collected (or charged) in advance for 
certain services (such as maintenance of equipment), 
good accounting would require the amount of such 
fees to be set up as deferred credits, to be carried into 
income ratably over the term covered by the service 
agreement, as earned. However, the Treasury De- 
partment has successfully maintained the position that 
such fees are to be taken into income in full when 
received (or charged). The same is generally true of 
reserves for maintenance, where a contractor or seller 
is responsible for the maintenance of property for a 
certain period of time. The courts have even gone so 
far as to hold that rent received in advance by a tax- 
payer reporting on the accrual basis, constitutes in- 
come when received rather than when earned. These 
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differences usually are taken into consideration as a 
matter of course in the preparation of the tax returns, 
but where the amounts are considerable and the tax 
rates are very high, it is likewise important to give 
effect thereto in the computation of the tax liability to 
be shown in budgets and interim statements. 


Record of Assets and Business by State 


A great deal could be said about the practical im 
portance of maintaining adequate records for estab- 
lishing the amount of assets located in and business 
done within those states which permit the use of such 
data, in lieu of the prescribed statutory formulae, in 
arriving at the amount of state taxes imposed upon 
corporations doing business in more than one state. 
As far as can be determined, the taxing authorities of 
Pennsylvania and Vermont are the only ones who 
refuse to allow the use of actual data (“separate ac- 
counting”) and insist upon the use of the statutory 
formulae in all cases. 

The use of such actual data in lieu of apportionment 
often will result in worth-while savings in state fran- 
chise and income taxes, although not always. How- 
ever, it clearly would be beyond the scope of this 
discussion to go into all the particulars of the various 
state taxing systems which must be considered in 
setting up the records for assembling such data. 

In some states, such as Wisconsin, Michigan and 
Maryland, local taxing authorities require that infor- 
mation as to the book value of taxable personal prop- 
erty for the entire state by location, be furnished where 
the “true cost” or “actual value” is allowed to be used 
for personal property tax purposes. Where such in- 
formation is required, it will be found helpful to 
arrange the accounts in such manner as to reflect this 
information. 


Data as to Prior Years 


The possibility that detailed information or support- 
ing data with respect to prior years may be required 
in connection with the preparation of future tax re- 
turns, as well as in the examination of tax returns for 
prior years, makes it very important currently to 
record all such data in such form, and to file important 
records and supporting data in such a way, as to be 
readily available and clearly understandable when re- 
quired, even though it be years afterwards. 

The importance of old records is evident in connec- 
tion with the present form of excess profits tax, even 
where the average income method is used, and may be 
even greater next year if the determination of invested 
capital becomes essential. 

Unless the possible future use of accounting records 
be kept in mind, it very likely will be found, when 
information is sought, that the explanations of entries 
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which appeared perfectly clear when made, are not as 
obvious as had been believed, and that supporting data, 
which once could have been produced quite readily, 
can be located only with a great deal of expense and 
difficulty, or not at all. 

The need for preparedness in this regard is quite 
widely recognized, but it still may be of service to 
some to offer these words of caution. It also is im- 
portant, not only to preserve summaries and analyses 
prepared from the books, but also to file them in such 
a way that they can be located with the least difficulty, 
as they often will be the means of saving a great deal 
of time that otherwise would be lost in reconstructing 
the figures. In addition, it is not enough to have a 
good filing system for such tax data; it is highly de- 
sirable to arrange and review all papers relating to 
each year’s principal returns in advance of their ex- 
amination by the taxing authorities. Experience has 
shown that grounds for deductions to be claimed, etc., 
are discovered surprisingly often in this way. 


Use of a Private Ledger 


Because of the frequent necessity of furnishing com- 
plete information in regard to operations of past years, 
it has become a common practice to open new general 
ledger accounts each year, so that the accounts for 
each year form a complete volume in themselves, with- 
out the necessity of referring from transfer binders 
to the current ledger. On the other hand, a properly 
designed and maintained private ledger may be used 
to keep within the compass of a reasonably small space 
all the important accounts of a corporation for a period 
of many years. Experience has shown the advantages 
of such a method, combined with properly explained 
and supported journal entries covering all important 
transactions. 

Without going further into detail, it might be men- 
tioned, as an indication of the method of operating 
such a private ledger, that the total annual additions 
to each important property account are transferred to 
the private ledger from the general ledger in one lump 
sum in closing the books each year, and other accounts 
are similarly transferred annually, recording currently 
in the private ledger only unusual and important items, 
such as the original issue or retirement of stock or 
bonds, etc. Such a method has many business advan- 
tages aside from use in connection with tax matters, 
but it will be found particularly helpful for the latter 
purpose. 

The new provisions of the Excess Profits Tax Act 
relative to abnormalities in income and deductions re- 
quire the comparison of nearly every operating account 
with the average for the preceding four years, necessi- 
tating detailed analyses of such accounts for the years 
1932 to 1939, inclusive, in addition to the current year. 
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Likewise, historical data on costs and operating 
profits have the greatest importance today in negotiat- 
ing any defense contract or sub-contract, as well as 
in establishing the right to a certificate of non- 
reimbursement when one is required in order to obtain 
a deduction for amortization of defense facilities. 


Tax Withholding Records 


Records for determining the amount to be deducted, 
on account of taxes withheld at source, from payments 
to various classes of payees, are constantly assuming 
greater importance. The most numerous class of such 
payees, involving the greatest number of entries, con- 
sists of employees, with respect to some or all of the 
payments to whom it is necessary to withhold: 

1. Federal old age benefit taxes. 

2. State income taxes (with respect to non-resi- 
dents employed in states levying such taxes). 

3. Federal income taxes (now only with respect to 
non-resident alien employees, but soon, perhaps, with 
respect to all employees). 

Because of the necessity of determining the amount 
of federal and state social security tax payments to 
be made by the employer with respect to each em- 
ployee, it is logical and customary to combine the 
record of these payments with the foregoing. Such 
records likewise serve the purpose of payroll records, 
from which may be prepared the related returns and 
the information slips which the Social Security Act 
requires to be furnished to employees. The account 
ing problems in this connection are numerous, but 
more properly come within the scope of a paper on 
social security taxes—for example, whether such taxes 
paid by the employer should be considered as a part 
of wages and salaries and charged to the same account, 
or’should be charged separately to an appropriate tax 
expense account. There are practical and theoretical 
objections to either method of treatment. 

Withholding on account of taxes likewise is required 
with respect to many other classes of payments, such 
as interest, dividends, royalties, rents, commissions, 
etc., for both federal and state income tax purposes, 
and it behooves management to keep fully and cur- 
rently informed and to maintain adequate records with 
respect to these requirements, as the payor is held 
responsible for the result of any oversight or neglect in 


withholding and paying over to the taxing authorities 
the proper amount of tax. 


Conclusion 


A few of the industrial accounting problems arising 
from current tax laws have been touched upon; many 
more have remained unmentioned though not overlooked. 
It is hoped that some of the suggestions made will 
prove of value. None are intended [Turn to page 59] 
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By RICHARD 


N A BOOK published in 1940 called Fool’s Profits 
the author, Arundel Cotter, introduces his subject 
of the last-in, first-out method of pricing inven- 

tories by telling a story about Bill Smith. Bill bought 
a house in the depression year of 1932 for $12,000. In 
1937, Bill received an offer to sell the house for $30,000 
and couldn’t resist the temptation to make an $18,000, 
or 150% profit. 
realized that he had to have another house in which 


He sold the house and then suddenly 


tolive. For his scale of living, he found that an equally 
suitable house would cost the $30,000 he received on 
the sale of the old house. Finally, to his amazement 
he found that on the next March 15 he had to pay the 
Government some $3,000 of taxes on his $18,000 profit. 
Poor Bill finally realized that instead of making any 
profit, he was in the same position in which he had 
formerly been—minus the $3,000. 

The moral, of course, is that it is foolish to sell 
capital assets at a profit when those same capital assets 
must be repurchased in order to stay in business. 

Personally, to illustrate last-in, first-out method of 
pricing inventories, or “lifo,” as it is called for short, 
You 
<now all about oil pipe lines, or at least you almost did 
his fall until the O. I. M. decided they were not 
entitled to a priority. 


| like the story of the oil pipe line company. 


The pipe line must always be 
kept full of oil before any oil can be pumped through 
it. It must always have 100,000 barrels of oil in place 





oactasa primer. That oil in place is just as much a 
capital asset as the pipe itself and can never be sold 
But 
suppose that the cost or market of the beginning in- 


unless the company is ready to quit business. 


ventory of oil is $1 a barrel and the cost or market of 
the ending inventory is $2. Then the pipe line com- 
pany has $100,000 of taxable profit through inventory 
fluctuations although they cannot possibly sell the oil 
on which the profit is determined—cannot even sell it 
to raise the cash to pay the income tax on the $100,000 
fictitious profit. Patently, in the case of the pipe line 
company, it is sensible for it to apply “lifo” rather than 
“fifo” in pricing its inventories. 

Today, however, we are in North Carolina where 
cotton, rather than oil, is king. Within the limited 
scope of my meager abilities I want to try to graphically 
illustrate the distinction between “fifo” and “lifo” with 


respect to the textile industry. Let us assume two 





* Address before the North Carolina Association of Certified 
Public Accountants, Chapel Hill, N. C., Oct. 24, 1941. 
** Attorney at Law, Washington, D. C. 
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textile plants exactly alike in all respects except that 
Plant A started to use “lifo” in 1926, whereas Plant B 
has always used “fifo.”” Both plants keep a more or less 
constant inventory of raw cotton, cotton in process, 
and finished goods, and buy their cotton at regular 
monthly intervals. Let us assume, therefore, that 
they have a constant opening and closing inventory 
equivalent to 1,000,000 pounds of lint cotton. Their 
January 1, 1926, inventory was bought in December, 





Richard B. Barker 





1925, at 20.24¢ a pound.’ Using December prices of 
sach year as a basis of making a computation, we find 
that Plant B on a “fifo” basis has an inventory profit 
or loss per pound of cotton for each of the years 
as follows: 





1Cotton prices obtained from United States Department of Agri- 
culture, Agricultural Marketing Service—‘‘Cotton prices: etc., 17 
constructions of unfinished cloth.’’ Price for December, 1941 esti- 
mated on basis of guesses of several cotton brokers at 20¢ a pound. 
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Gain Gain 
Year or Loss Year or Loss 
1926 —7.60¢ 1934 +3.05¢ 
1927 +6.95 1935 — .69 
1928 — .08 1936 — 3.59 
1929 —2.38 1937 — 4,34) 
1930 —6.49 1938 + 63 
1931 —4,33 1939 - 3 
1932 — .02 1940 + 40 
1933 +7.66 1941 + 10.02 


On an inventory of 1,000,000 pounds of raw cotton, 
cotton in goods in process, and finished goods, our 
cents per pound profit and loss can therefore be trans- 
lated into the following dollar figures for Plant B. 


Gain Gain 
Year or Loss Year or Loss 
1926 $76,000 1934 + $30,500 
1927 + 69,500 1935 6,900 
1928 800 1936 - 35,900 
1929 23,800 1937 43,400 
1930 — 64,900 1938 6,300 
1931 - 43,300 1939 + 5,500 
1932 — 200 1940 + 4,000 
1933 + 76,600 1941 + 100,200 


The December, 1941, price was estimated on the 
advice of several different cotton brokers. The figure 
used is 20¢ a pound and therefore it should be noted 
that both Plant A and B are almost exactly back to 
their December 31, 1925, inventory price of 20.24¢ a 
pound. But during that sixteen year interval Plant A 
on a “lifo” basis had no inventory profits and losses 
whereas Plant B on a “fifo” basis has had both extreme 
profits and losses. Plant B is in the position of Bill 
Smith who sold his house at a profit even to the extent 
of paying income taxes on March 15 of each profit 
year. For the purposes of this illustration we neces- 
sarily have had to disregard the net loss carry-over 
provisions that existed in some of the Revenue Acts. 
Briefly stated, the income tax payable on the inventory 
profits alone of Plant B would be as follows: 


Inventory 
Year 


Profits 
1927 $ 9,382.50 
1933 . 10,532.50 
1934 4,193.75 
1938 . 1,197.00* 
1939 1,102.75* 
1940 836.00* 
1941 30,060.00* 


Total $53,804.50 
Thus in a period of sixteen years Plant B has paid 
at least $50,000 for the use of “fifo” and at the end of 
those sixteen years has ended up with an inventory 


of 20¢ cotton, or the same value that Plant A has on 
its inventory of cotton. 


One more question may arise in connection with the 


use of the illustration of Plants A and B. It may be 





* Approximated because for 1938 and 1939 adjustments must be 


made for dividends and for 1940 and 1941 no excess profits tax is 
computed, 
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argued that Plant A has used its inventory losses to 
offset its manufacturing profits and, vice versa, has 
used its profits to offset manufacturing losses which, 
taxwise, would otherwise be lost. Investigation shows, 
however, that inventory profits and losses tend t: 
parallel manufacturing profits and losses rather than 
offset them. Let us set out in parallel columns the 
inventory profits and losses in cents per pound of 
cotton and the profits and losses of the textile industry 
as a whole as set forth by the Commissioner of In- 
ternal Revenue in his Annual Reports. 


Inventory Annual 
Profits Income or 
and Losses Losses of Textile 

Year (¢ per lb.) Industry 

1926 -— 7.62 $119,485,000 
1927 ' + 6.88 296,668,000 
1928 — .03 196,121,000 
1929 — 2.29 160,905,000 
1930 — 7.49 — 264,080,000 
1931 — 3.59 — 264,707,000 
1932 — .14 — 291,197,000 
1933 + 821 106,895,000 
1934 + 2.91 16,788,000 
1935 — .89 71,167,000 
6... ... — 2.87 177,849,000 
1937.. — 4.63 96,952,000 
1938... + .16 — 22,007,000 
1939. . + 1.83 Not available 
1940. . + 40 Not available 
1941... +10.02 Not available 


From the above figures it will be noticed that from 
1926 to 1931 the inventory profits and losses paralleled 
the industry’s total profits and losses, thus tending to 
pyramid the ordinary manufacturing profits and losses 
of the industry. In 1931 and 1932 the inventory losses 
were considerably reduced and yet the industry as a 
whole continued to suffer heavy losses. But this 
phenomenon has been explained to me by Dr. Murchison 
of the Cotton Textile Institute as due to “fifo,” i. e., 
that the industry in 1931 and 1932 was still absorbing 
the inventory losses hanging over from the 1929 high 
costs. There is a break again in the application of the 
rule in 1936 which I have not been able to analyze, 
but which might be explained by adjustments on ac- 
count of processing tax reimbursement to vendees. 
However, I think that the figures clearly show that 
inventory profits and losses occasioned by the use of 
“fifo” tend to swell profits and losses above or below 
the results accomplished through manufacturing opera- 
tions alone. Logic tells us this must be so. On a 
rising market “fifo” dictates the use of old low-cost 
materials against a rising sale price for the finished 
article in determining profits, whereas “lifo”’ uses the 
rising price of the new raw materials against the rising 
sale price for the finished article. Conversely, “fifo” 
maintains the old high price of raw materials in a 
rapidly falling market of sale prices, whereas “lifo” 
uses the falling prices of the new raw materials against 
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the falling sale price of the finished article. Thus, 1 
again repeat that “fifo” tends to pyramid both manu- 
facturing profits and losses. 


By my illustration of Plants A and B, I do not imply, 
by any means, that textile industries operate in the 
specified manner. But because I have used a sixteen- 
year program for my picture, I believe that the majority 
of textile mills will conform reasonably close to the 
story told by Plant B which, until 1939, had to use the 
“fifo” method of valuing inventories. 


Now the important point that I want to make from 
the tax angle is that with the advent of excess profits 
taxes it is more important than ever before to flatten 
out these peaks and valleys. The textile industry is 
going to pay excess profits taxes through the nose this 
year, and most of this year’s “fifo” inventory profits 
are going to be up in the 50 or 60 percent surtax 
bracket. Some day, and nobody knows when, the 
textile industry is going to have a tremendous skid 
and then the “fifo” people are going to be terribly hard 
pressed to get enough cash out of their high-priced 
inventory to pay the tax on the previous year’s in- 
ventory profit. And don’t forget that this will be 
especially true if we should embark on a period of still 
greater inflation before we reach the period of deflation. 


RANKLY, within the last month I have talked to 

Dr. David Friday on the subject of “lifo” as a partial 
hedge against inflation. Dr. Friday is a past president of 
the National Bureau of Economic Research and is at 
present Chairman of that organization. He is recog- 
nized as one of this country’s greatest consulting 
economists. He made this brief statement on the sub- 
ject and has given me permission to quote it: 


“The general index of wholesale prices of the Bureau of 
Labor Statistics has risen from 75 in August, 1939 to 91.8 in 
September, 1941 (1926 equaling 100). This is an advance of 
22.4%. Farm products have gone up from 61 to 91, or almost 
50% above the level which prevailed before the outbreak of 
the war. Cotton, on the other hand, has risen 60%. This rise 
will undoubtedly go further if the conflict in Europe is pro- 
longed, for we have embarked upon a policy of giving the 
farmer a larger share of the national income and this can be 
done only by raising the prices of his products. In my opin- 
ion, the general price level will be about 110 by September of 
1942 if the war continues. This will be 20% above the level 
which prevails at present. But, as pointed out above, cotton 
prices are rising faster than either general prices or even farm 
prices, and therefore if this same trend continues cotton pos- 
sibly will go above 20¢ by September of 1942. If the war 
continues beyond 1942, prices will continue to rise. If it lasts 
to the end of 1943, the price level will be close to 150 or twice 
the level of August, 1939. The close of the war in Europe will 
probably be followed by another rise as was the case in 
World War I. This will finally be followed by a readjustment 
of prices to a new level. 

“Under such circumstances the use of ‘lifo’ in the textile 
industry would seem to be particularly apt. It will tend to 
minimize both an inflated showing of profits which are utterly 
fictitious and a subsequent loss which will wipe out the book- 
keeping surplus otherwise created by accounting methods 
which I consider erroneous.” 
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The president of the North Carolina CPA Associa- 
tion, Mr. Borthwick, has also asked me to advise you 
relative to several conversations that have been held 
with representatives of the Bureau of Internal Revenue 
concerning the adoption of “lifo.” First of all, let me 
state that the representatives of the Bureau have been 
extremely courteous and have honestly tried to be as 
helpful as possible. I am sure that they would try to 
help, to the best of their ability, any of you who have 
specific “lifo” problems. However, no section has 
been set up in the Bureau to study the problem and 
give authoritative opinions in advance of the receipt 
of actual “lifo” applications. Consequently, all re- 
marks are off the record so far as any specific problem 
is concerned. All replies are pretty much glittering 
generalities and are understood to be binding on no one. 

The first question discussed with the Bureau con- 
cerned the requirements of the statute that all reports 
to stockholders, creditors, etc., during the year of 
change from “fifo” to “lifo” must be on a “lifo” basis. 
This rule would seem to be unusually strict, especially 
in regard to textile companies, many of which are 
closely held and frequently send out monthly state- 
ments to their stockholders. Mr. Cotter in his book 
on this subject intimates that where reports have been 
issued on a “fifo” basis, the Bureau may still allow a 
change to “lifo” if supplemental reports based on “lifo” 
are promptly substituted for the old “fifo” reports. 
Certainly, if a taxpayer wants to change to “lifo” and 
has already issued “fifo” reports, there can be no harm 
in trying this suggestion. A Treasury official recently 
advised me that he thought the suggestion was logical. 
On the other hand, I must advise that the Bureau of 
Internal Revenue officials seemingly are attempting to 
apply this rule strictly. For example, we asked them 
if we could asterisk our inventories calculated on a 
“fifo” basis and then, under the asterisk, state what 
the “lifo” values would be. The conferees advised 
that, in their opinion, such procedure would not con- 
form to the statute. They intimated, however, that if 
the report showed inventories on a “lifo” basis the 
asterisk could show what they would have been if 
“fifo” were still in use. 


One of the questions that we took up with the 
conferees was the one of classification. Suppose there 
were A, B, C, D and E classifications of goods manu- 
factured by the taxpayer and the taxpayer desired to 
use “lifo” with respect to only A, Band Ctypes. The 
question we propounded was what would be the situa- 
tion if the Commissioner decided that Type D should 
also be added and placed on the “lifo” basis in order, 
according to his ideas, to properly reflect the tax- 
payer’s income. Under such circumstances could the 
Commissioner force the taxpayer to include Type D 
on a “lifo” basis? Let me express this in another way, 
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namely, can the taxpayer junk “lifo” if the Commis- 
sioner insists upon extending it to other classifica- 
tions, or can the Commissioner insist that the taxpayer 
stay on “lifo” and add classifications to it? 

On this question there was at first some disagree- 
ment among the conferees with whom we had our 
discussion. However, they finally came to the con- 
clusion that since the statute provided for an election 
on the part of the taxpayer whether or not to use 
“lifo,” there could, in fact, be no valid election by the 


taxpayer unless both the Commissioner and the tax- | 


payer were in agreement as to what the election covered. 
In other words, it was more or less agreed that the 
Commissioner could not extend the classifications and 
at the same time force the taxpayer to still stay on 
“lifo.” The conferees interpreted Article 19.22(d)-4 
of Regulations 103 as applying to adjustments rather 
than to new classifications or extensions of classifica- 
tions. Thus, if there were minor adjustments within 
a classification, the Commissioner might force the tax- 
payer to make those adjustments and remain on “lifo,” 
but if the Commissioner wanted to extend the classifica- 
tions, he would have to permit the taxpayer to reélect 
whether to stay on “lifo” or go back to the old “fifo” 
method. 

While mentioning this particular phase of the regu- 
lations it seemed pertinent to discuss in that connec- 
tion Form 970, revised as of April, 1940, which is the 
form the taxpayer uses in making application to go on 
the “lifo” basis in valuing inventories. The form con- 
tains the following language: 


“The taxpayer hereby agrees to such adjustments incident 
to the change to the elective method, or to the use of such 
method, or to any later change from such method, in the 
inventories of prior taxable years or otherwise, as the Com- 
missioner of Internal Revenue, upon the examination of the 
taxpayer’s returns for the years involved, may deem necessary 
in order that the true income of the taxpayer will be clearly 
reflected, . . .” 


I believe that this language should be interpreted 
in the light of the statements I have made previously, 
that is, the Commissioner can force minor adjustments 
in order to properly reflect income, but cannot use his 
power to force arbitrary adjustments upon the tax- 


payer. However, out of a sense of precaution, it would’ 


seem advisable that the taxpayer, in making applica- 
tion for “lifo,” should state on the return that he in- 
terprets the above-quoted language as meaning that 
the Commissioner can make reasonable adjustments 
if such adjustments clearly reflect income, but that it 
is the taxpayer’s understanding of the above language 
that if such adjustments do not clearly reflect income 
or are arbitrary in nature, the taxpayer naturally has 
the right to test out the correctness of such adjust- 
ments by judicial review or other appropriate court 
action. I believe it would be worthwhile for some 
such language to be added or inserted on all Forms 970. 
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One of the important questions that we discussed 
with the Bureau conferees was whether the taxpayer 
could use “lifo” with respect to only raw materials and 
not extend “lifo” to raw materials contained in un- 
finished and finished goods inventories. The Bureau 
conferees were quite forceful in stating that, in their 
opinion, if a taxpayer used “lifo” as to raw materials, 
he would have to use the same “lifo” figures with 
respect to raw materials as contained in unfinished 
and finished goods inventories. The idea of the Bu- 
reau conferees was that all raw materials, whether in 
the original raw material state or in various stages of 
process, continued to be raw materials and therefore 
should be valued on a “lifo” basis. We deemed this 
answer quite important for the reason that otherwise 
it seemed to us, from an accounting viewpoint, it 
might be very difficult for a taxpayer to use “lifo,” 
especially where he discontinued certain patterns or 
types of in-process and finished goods inventories. 


\¥ y E USED asa specific illustration the problem of 

a manufacturer of a six ring binder notebook and 
an eight ring binder notebook. The manufacturer placed 
the six ring binder notebook upon the “lifo” basis and 
then after several years the manufacturer gradually 
discontinued the use of the six ring binder notebooks 
and started to use an eight ring binder notebook. It 
seemed to us that unless we looked at the funda- 
mental raw materials involved in the two types of 
finished goods, the manufacturer might find himself in 
considerable difficulty with respect to the use of “lifo,” 
for otherwise entirely different types of cost might 
exist as between the raw materials contained in the 
types of discontinued goods and the raw materials 
contained in the new article. The Bureau conferees 
agreed with us and stated that, in their opinion, we 
should look at the component parts of the notebooks, 
i. e., the rings, binding, paper, etc., rather than look at 
them as a composite whole. The same principle would 
apply to raw cotton, and raw cotton as such would be 
contained in the goods in process and finished goods 
inventories whether or not that raw cotton eventually 
went into denims, sheetings or print cloths. 

One other question that we raised was what the 
situation would be if the taxpayer, who was on a 
“lifo” basis, had to dip into his normal supply of raw 
materials, that is, dip into his reserve stocks. Of 
course, such a situation might present a problem in a 
particular case where either ridiculously low costs or 
ridiculously high costs would be involved, depending 
upon whether costs were low or high when the tax- 
payer went on a “lifo” basis. 

The Bureau conferees recognized that this situation 
might develop but we all believed that it would be 
the exception rather than the rule. [Turn to page 54] 
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HE INCOME TAX, a fiscal tool not entirely 

free from complexity of operation, is neverthe- 

less a very useful monetary implement to both 
the nation and its subsidiaries, the states, in construct- 
ing a reservoir of revenue utilized for governmental 
expenses. Today, more than ever before, this tax 
plays an effective part in shaping the national course 
of business expansion and in supplying the life blood 
of governmental needs. This tax, which but three 
decades ago was a virtual stranger in the chambers of 
governmental revenue-raising structures, has been 
accorded a welcome reception, and it has been adopted 
as a member of the tax family by more than thirty 
states as well as by the largest unit of government— 
the federal fiscal system. 


The State of Wisconsin was a pioneer in the devel- 
opment of an efficient and practical system of income 
taxation. In this respect, however, it was but dupli- 
cating its common role of precursor in the field of con- 
structive and beneficial legislation. Thirty years 
have elapsed since the income tax became an adjunct 
to Wisconsin’s financial program. It is timely, there- 
fore, that an inventory be prepared of the Act’s con- 
tributions to the economy of the state, and that a 
review be undertaken of some of the statutory modifi- 
cations of the law since the passage of the Act in order 
to determine the effect of these revisions upon the orig- 
inal income tax enactment. The Income Tax Act, 
which was originally drafted and signed in 1911, did 
not immediately achieve the desired efficiency, either 
with respect to its application or with regard to its 
administration. Legal problems which arose after the 


ee 


* Although the Income Tax Act was passed in 1911, the first assess- 
ment of tax under its provisions was made in the year 1912. 

** Member of the Wisconsin Board of Tax Appeals and of the 
Wisconsin Bar. 


Wisconsin’s Income Tax Act 
On Its Thirtieth Birthday 


By HARRY SLATER ** 


passage of the Act prompted the taxing authorities to 
suggest to the legislature corrective amendments look- 
ing toward the improvement of the administration of 
the law. Such legislative action brought on the need 
for judicial determinations of the many tax issues 
raised as a result of the honest differences of opinion 
of both taxpayers and taxing officers in matters per- 
taining to the correct construction and interpretation 
of the Act. As we retrace the course of the law since 
its inception, we find that it has faced the scrutiny 
and study of the Wisconsin legislature in fifteen regu- 
lar sessions and several special sessions, and that dur- 
ing those years the Act has yielded to substantial 
reformation and revision in its statutory structure. To 
embark upon an extensive discussion of these changes 
and to review, even briefly, the many tax problems 
which the Income Tax Act brought forth, and their 
solutions, are neither practical nor wise in a paper of 
limited scope. Only a few of the more important statu- 
tory amendments and a limited number of the deci- 
sions rendered by judicial tribunals relating to income 
tax controversies can be considered here.’ 





1 Those readers who are interested in a more comprehensive dis- 
cussion of the various revisions legislated since the law’s enactment 
can find sufficient material available for this purpose at the Wis- 
consin Reference Library and at the Wisconsin Law Library, 
Madison, Wisconsin. Session laws are published following each 
session of the Wisconsin Legislature, and by resorting to these 
publications, an historical outline of the amendments to the 1911 
Income Tax Act may be obtained. For copies of the decisions 
rendered by the former Tax Commission (now known as the Wis- 
consin Department of Taxation through the passage of Chapter 412, 
Laws of 1939), and for copies of decisions of the Wisconsin Board 
of Tax Appeals, the Circuit Courts, and the Wisconsin Supreme 
Court, on tax questions, reference may be made to the local tax 
services published for Wisconsin. 

In discussing the statutory provisions, it has been considered 
impractical to set forth the complete text of the particular statutes 
referred to, so in most instances the section number of the statute 
has been cited in order to aid in finding the statute. It is suggested 
to those readers who desire to study the full text of the statutory 
provisions or who wish to refer to limitations or exceptions not here 
covered that they consult the Wisconsin Statutes, compiled and 
published biennially. 
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Historical Background 


The beginning of the twentieth century found Wis- 
consin, like a great many other states in the union, 
seeking new fields of taxation to supplement those 
which were already established. The necessity for 
this action was rooted in the fact that the expansion 
of governmental activities had resulted in the rise of 
state expenditures. For a number of years the general 
property tax and the personal property tax supplied 
the necessary funds to carry on the functions of gov- 
ernment. As time progressed, however, it was appar- 
ent that the personal property tax was difficult to 
administer, and because of this fact the officers charged 
with the duty of preparing the budget began to seek 
a more direct tax which, after adoption and if prop- 
erly administered, would yield sufficient revenue for 
vital state operations. Their attention was directed 
to the income tax, and in 1902 this type of levy began 
to be considered seriously as the form of taxation which 
would answer their purpose. The proponents argued 
that the income tax would eventually replace the per- 
sonal property tax on such items as money, stocks, 
jewelry, furniture, and machinery.’ 

Subsequent to 1902, much was said and written in 
Wisconsin with respect to the probable advantages 
and disadvantages of the income tax. Newspapers 
joined in taking sides on this serious public question, 
and political issues emanated from the controversies 
which followed the submission of this type of taxation 
to the public for its considered judgment. There were 
some people who challenged the income tax on the 
ground that it was an ineffective method of levying 
taxes ; others claimed it would tend to place an uneven 
burden on particular groups of taxpayers of the state; 
still others said it could not be administered success- 
fully, and pointed confidently to the fact that only a 
limited number of states had ever seen fit to adopt 
such a tax as a part of their fiscal systems. It was 
true that the proponents of the income tax could offer 
little convincing or satisfactory proof concerning the 
efficient administration of the tax, since there was no 
state to which they could point in order to substantiate 
their contention that practical and efficient adminis- 
tration of a general income tax law was possible. The 
records disclosed that several states had attempted 
taxation on the basis of income, but such form of 
taxation failed to develop strength, due primarily to 
the ineffective and impractical administration of the 
law. Consequently, the limited and unimpressive re- 
sults attained by other states through the introduction 
and use of the income tax in their jurisdictions offered 
little basis for a tenable argument in favor of the 
adoption of the tax by Wisconsin. 





2**The Wisconsin Income Tax,’’ by Alice Kelly, December, 1933; 
Wisconsin Legislative Reference Library, Madison. 
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In the United States the first significant appearance 
of the federal income tax was in 1862. It resulted from 
demands that revenue be raised to aid in paying for 
the Civil War operations. However, the law impos- 
ing that tax did not achieve successful administration, 
and about ten years later it was rescinded. The in- 
come tax did not again make an appearance as a part 
of the national tax system until 1894, but even then it 
never became legally effective, since it was declared 
unconstitutional by the United States Supreme Court.’ 
In 1913, approximately two years after the Wisconsin 
income tax law was enacted, an amendment to the 
federal constitution gave Congress the power “to lay 
and collect taxes on incomes,” and in that same year 
the federal income tax law came into existence. 

It is obvious, therefore, that when Wisconsin was 
deliberating upon its own course of procedure with 
reference to the advisability of enacting an income tax 
law, and the form that such a law should assume ii 
enacted, there were few practical suggestions and 
actual accomplishments which this state could rely 
upon or use as a guide in its important task of formu 
lating the type of legislation necessary to achieve suc 
cessful administration of such a tax. To overcome 
this difficulty, comprehensive studies were made by 
interested persons throughout Wisconsin. In 1903 the 
legislature considered and passed, with but one dis- 
senting vote, a joint resolution by which it was pro- 
posed to amend the state constitution in order to 
permit the enactment of a suitable income tax law. 
Following that step, both major political parties 
recommended the ratification of this resolution in their 
political platforms. 

Through error, the proposed amendment was not 
published for the required three months prior to the 
1904 election, and so it became necessary to in- 
troduce a new resolution in the next legislative 
session in order to authorize an amendment to the 
constitution sanctioning income taxes. The adoption 
of the resolution by the 1907 legislature made it pos- 
sible to submit the proposed amendment to the public, 
and in the following year the people of Wisconsin 
ratified it by a vote of more than two to one.* By 
their action, Section 1, Article 8 of the Wisconsin Con- 
stitution was amended to read as follows: 


“Section 1. (As amended November, 1908.) The rule of 
taxation shall be uniform, and taxes shall be levied upon such 
property as the legislature shall prescribe. Taxes may also be 
imposed on incomes, privileges and occupations, which taxes 
may be graduated and progressive, and reasonable exemptions 
may be provided.” 


Subsequent to the voters’ ratification of the consti- 
tutional resolution, the legislature proceeded to con- 
sider the form of legislation required to establish the 





3’ The Income Tax, by Edwin R. A. Seligman (Second Edition); 
The MacMillan Company, New York (1914). 
4‘*The Wisconsin Income Tax,’’ supra. 
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groundwork for a practical system of income taxation. 
Accordingly, a special joint legislative committee com- 
posed of Senators and Assemblymen was appointed in 
1909, and it was directed by the legislature to “investi- 
vate the subject of an income tax and to report a bill 
or bills covering that subject.” ® 

This committee, after holding a series of hearings on 
proposed income tax legislation, submitted its report 
to the 1911 legislature. In its statement to the law- 
makers it concluded that the then existing personal 
property tax was a failure, and it suggested the follow- 
ing reason why the income tax should supplant the 
personal property tax: 

“It seems to be practically agreed by students of taxation that 
the personal property tax as we have it is a failure, not only 
because of inefficient administration, but because of inherent 
defects in the theory upon which it is founded. In theory the 
income tax meets with universal approval, the real problem 
being in its application and administration.” ° 

After hearings were held before the Senate and 
\ssembly committees, a bill providing for a graduated 
tax upon incomes was passed by both legislative 
houses in June of 1911. On July 13 of that year it 
was signed by the Governor, and upon its publication 
became Chapter 658 of the Laws of 1911. 


Act of 1911 Compared with Present Law 


The law as originally enacted authorized the offset 
of personal property taxes and provided that any per- 
son who paid a tax upon his personal property during 
any year be permitted to present the receipt therefor 
to, and have the same accepted by, the tax collector to 
its full amount in the payment of taxes due upon the 
income of such person during said year.’ The per- 
sonal property offset was repealed in 1925.8 Accord- 
ing to statistics submitted in an article by Alice Kelly, 
entitled “The Wisconsin Income Tax,” it was revealed 
that prior to the repeal of the personal property tax, 


“An average of 45 per cent of the income tax assessed was 
offset from 1911 to 1925 (67 per cent of the tax assessed to 
corporations and 23 per cent of that assessed to individuals.)” 


The article further discloses that the offset was con- 
sidered inequitable, because a person deriving his 
income from real estate had to pay both a real estate 
tax and an income tax, while one deriving his income 
from personal property escaped that tax. 

The personal property offset repeal was not a 
blanket repeal, for it did not eliminate the offset or 
credit granted to those taxpayers who are required to 
pay specified occupational taxes, such as operators of 
grain elevators or warehouses and coal docks; they 
are permitted under existing statutes to credit or offset 
the occupational taxes which they pay against income 





5 Journal of the Wisconsin Assembly, February 9, 1911, page 180. 

®Ibid., page 181. 

7 Section 1087m-26, Chapter 658, Wisconsin Session Laws (1911). 

* The repeal of the personal property offset provision was declared 
constitutional in Hooper v. Oshkosh, 192 Wis. 523. 
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taxes paid during the year.® The applicability of the 
occupational offset statutes to particular situations 
has been before the Wisconsin Supreme Court in sev- 
eral cases,’ and the question of law of when the offset 
or credit must be applied for was recently ruled upon 
by the Wisconsin Board of Tax Appeals.*? 


Shortly after the Income Tax Act became a law, an 
important question arose concerning its legality, and 
that issue was formally presented to the Wisconsin 
Supreme Court through the process of an original 
action instituted against the state for the purpose of 
testing the law’s validity. In more than fifty printed 
pages several members of the court expressed their 
respective views concerning the constitutionality of 
the law, and in March of 1912 the Supreme Court sus- 
tained the legality of the Act.’ 


1. “Income” Considered 


The 1911 Act provided in its introductory section 
that there was to be assessed, levied, collected, and 
paid, a tax upon incomes received during the year end- 
ing December 31, 1911, and upon incomes received 
annually thereafter, by such persons and from such 
sources as were described in the law’s provisions. The 
Income Tax Act also recited that firms, co-partner- 
ships, corporations, joint stock companies and associa- 
tions customarily closing their annual accounts on a 
date other than December 31, or customarily estimat- 
ing their income or profits on a basis other than that of 
actual cash receipts and disbursements, could, with 
the consent and approval of the Tax Commission, re- 
turn for assessment and taxation the income or profits 
earned during the business year for which the accounts 





®Section 70.41 (occupational tax on grain storage) and Section 
70.42 (occupational tax on coal), Wisconsin Statutes (1939). 

10 State ex rel. C. Reiss Coal Company v. F. W. Zimmerman, 210 
Wis. 599; Milwaukee County v. Milwaukee Western Fuel Company, 
204 Wis. 107. 

11 Appeal of Archer-Daniels-Midland Company (WBTA, 1.e., Wis- 
consin Board of Tax Appeals) (May 27, 1941). See also Appeal of 
Pabst Brewing Co. (WBTA) (Dec. 5, 1941). 

12 State ex rel. Bolens v, Frear, 148 Wis. 456. See this case for a 
brief but interesting comment on the history of the income tax law 
on pages 504 and 505 thereof, as well as for a summary of the 
statutory provisions of Chapter 658, Wisconsin Session Laws (1911), 
on pages 469 to 476. inclusive. 

In State ex rel. Bolens v. Frear, supra (also commonly referred to 
as the “Income Tax Cases’’), the high court of the state speaking 
through Chief Justice Winslow, with respect to the effect of the 
Income Tax Act upon Wisconsin’s system of taxation, stated as 
follows, on pages 505 and 506: 

“By the present law it is quite clear that personal property taxa- 
tion for all practical purposes becomes a thing of the past. The 
spec‘fic exemptions of all money and credits and the great bulk of 
stocks and bonds, as well as of all farm machinery, tools, wearing 
apparel, and household furniture in actual use, regardless of value, 
goes far to eliminate taxation of personal property; while the provi- 
sion that he who pays personal property taxes may have the amount 
so paid credited on his income tax for the year seems to put an end 
to any effective taxation of personal property. That taxation of such 
property has proven a practical failure will be admitted by all who 
have given any attention to the subject. Doubtless this was one of 
the main arguments in the legislative mind for the passage of the 
present act. By this act the legislature has, in substance, declared 
that the state’s system cf taxation shall be changed from a system 
of uniform taxation of property (which so far as personal property 
is concerned has proven a failure) to a system which shall be a 
combination of two ideas, namely, taxation of persons progressively, 
according to ability to pay, and taxation of real property uniformly, 
according to value.”’ 
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of such persons were customarily made up.** While 
basically this section is still contained in the Act, it has 
yielded to some revision, and it now provides in part 
that every natural: person domiciled in the State of 
Wisconsin, and every other natural person who main- 
tains a permanent place of abode within the state or 
who spends in the aggregate more than seven months 
of the income year within Wisconsin, shall be deemed 
to be residing within this state for the purposes of 


determining the person’s liability for income taxes and 
surtaxes."* 


In the Income Tax Act of 1911, the term “person” 
was defined to mean and include “any individual, firm, 
co-partnership, and every corporation, joint stock 
company or association organized for profit, and hav- 
ing a capital stock represented by shares, unless other- 
wise expressly stated.”?* The current law has 
augmented this definition by including the words “nat- 
ural persons” and “fiduciaries,” and by defining the 
word “corporation” to mean and embrace, in addition 
to the several entities described in the old Act, “com- 
mon law trusts” organized or conducted for profit.*® 

In the instant law, the term “net income” is used in 
place of the word “income.” 7 “Net income” as used 
in Chapter 71 (Income Tax Act '*) is defined to mean 
“sross income” less allowable deductions, and the term 
“gross income” as now employed includes the follow- 
ing items which were substantially incorporated in 
the 1911 Act: Rent from Wisconsin real estate ; divi- 
dends derived from stock;** interest derived from 
money loaned or invested in notes, mortgages, bonds, 
or other evidence of debt; and wages, salaries, or fees 


derived from services. In reference to the last item 


mentioned, the Act of 1911 provided in part: 


“that compensation to public officers for public service shall 
not be computed as a part of the taxable income in such cases 


where the taxation thereof would be repugnant to the con- 
stitution.” * 





18 Section 1, Section 1087m-1, Chapter 658, Wisconsin Session Laws 
(1911). See also Section 1087m-2 (3), supra. 


144 Section 71.01, Wisconsin Statutes (1939). 

1 Section 1087m-2 (1), Chapter 658, Wisconsin Session Laws (1911). 

16 Section 71.02 (1), Wisconsin Statutes (1939). 

Income is money or that which is convertible into money, 
Lawrence v, Tax Commission, 213 Wis. 273; Waldheim & Co., Inc. 
v. Tax Commission, 187 Wis. 539, ruled that the word ‘‘income,”’ in 
the Income Tax Act, is used in its common, ordinary sense, and 
means the profit or gain derived from capital or labor, or from 
both combined, including all sums which are outstanding and due at 
the end of the calendar year. Section 71.02 (1), Wisconsin Statutes 
(1939); see also Section 1087m-2 (2), Chapter 658, Wisconsin Session 
Laws (1911). 

17a As numbered in the current Wisconsin Statutes. 

1% Section 71.02 (2) (b), Wisconsin Statutes (1939). Attention is 
directed to Section 71.02 (2) (d), Wisconsin Statutes (1939), which 
provides for the inclusion within ‘‘gross income’’ of all profits 
derived from the transaction of business or from the sale or other 
disposition of real estate or capital assets; it further provides for 
the method to be employed in ascertaining the gain or loss resulting 
from the sale or other disposition of property. See this section also 
for the statutory declaration relating to property acquired by gift, 
—— was considered in Appeal of Stratton (WBTA) (November 28, 
1939). 


Pe aaa 1087m-2 (2) (c), Chapter 658, Wisconsin Session Laws 
1911). 


TAX ES—The Tax Magazine 





January, 1942 


This statutory provision is no longer a part of the 
present law and its legal effect in any event would be 
controlled by the decision of the United States Su- 
preme Court rendered in March of 1939,” wherein the 
high Court declared: 


“The single question with which we are now concerned is 
whether the tax laid by the state upon the salary of respond- 
ent, employed by a corporate instrumentality of the federal 


government, imposes an unconstitutional burden upon that 
government. . 


o 
m The theory, which once won a qualified approval, 
that a tax on income is legally or economically a tax on its 
source, is no longer tenable, .... 

“So much of the burden of a nondiscriminatory general tax 
upon the incomes of employees of a government, state or 
national, as may be passed on economically to that govern- 
ment, through the effect of the tax on the price level of labor 
or materials, is but the normal incident of the organization 
within the same territory of two governments, each possessing 
the taxing power. The burden, so far as it can be said to exist 
or to affect the government in any indirect or incidental way, 
is one which the Constitution presupposes, and hence it cannot 
rightly be deemed to be within an implied restriction upon the 
taxing power of the national and state governments which the 
Constitution has expressly granted to one and has confirmed 
to the other. The immunity is not one to be implied from the 
Constitution, because if allowed it would impose to an inad- 
missible extent a restriction on the taxing power which the 
Constitution has reserved to the state governments.” 


“Royalties” derived from the possession or use of 
franchises, or legalized privileges of any kind were 
taxable as income under the Act of 1911,7* and through 
an amendment the term “royalties” was defined to 
include “royalties derived from mines.” 7? In the cur- 
rent Act, the meaning of the term “gross income” was 
broadened so as to cover in its application, life insur- 
ance paid to the insured, as well as insurance paid to 
a corporation or partnership upon policies on the lives 
of its officers, partners, or employees, after allowing 


for specified deductions,”* and amounts distributed in 
liquidation of a corporation.** 


2. Deductions Compared 


Under the 1911 Act, deductions were allowed from 
gross incomes to every corporation, joint stock com- 
pany, or association for payments made within the year 
for the personal services of their officers and employees 
actually employed in the production of such income; 
for other ordinary and necessary expenses actually 
paid within the year out of income in the maintenance 


20 Graves, et al, v. O’Keefe (1939) 306 U. S. 466. See also Section 
71.02 (2) (c), Wisconsin Statutes (1939); also Sections 2 to 5, 
Chapter 293, Wisconsin Session Laws (1939), as to assessment of 
taxes on income derived from United States or any agency thereof 
prior to 1939. 


; 21 Section 1087m-2 (2) (e), Chapter 658, Wisconsin Session Laws 
1911). 


2 Section 71.02 (2) (e), Wisconsin Statutes (1939). 

*3 Section 71.02 (2) (g), Wisconsin Statutes (1939). 

*%* Amounts distributed by a corporation in liquidation are to be 
accounted for as provided in Section 71.02 (2) (b) 3, Wisconsin Stat- 
utes (1939); See also Marshall v. Tax Commission, 222 Wis. 221; 
West v. Tax Commission, 207 Wis. 557. Section 71.02 (2) (b) 4 and 
5, Wisconsin Statutes (1939) relates to dividends received by any 


person paid in any property other than cash, and to dividends ‘‘paid 
by a corporation in its own capital stock .. .’’ 





—~ 


la 


el 
P 





id- 
ral 
lat 


al 
its 


n 


Wen OC 


— 


~ 


January, 1942 





































and operation of business and property, including a 
reasonable allowance for depreciation ; for losses actu- 
ally sustained within the year and not compensated 
for by insurance or otherwise ; for sums paid for taxes 
imposed by any state of this union or subdivision 
thereof, or of any territory or possession of the United 
States ; for the amount of dividends or income received 
within the year from stocks or interest in any firm, 
co-partnership or corporation, joint stock company, or 
association, the income of which was assessed under 
the provisions of Chapter 658, (Wisconsin Session 
Laws (1911)); and for interest received from bonds 
or other securities exempt from taxation under the 
laws of the United States.”* These deductions above 
enumerated are for the most part provisions of the 
present Act.”¢ 


Y VIRTUE of amendments to the income tax stat- 

utes, the provision permitting the deduction of losses 
has been made more explicit and its application has been 
qualified.27 The general declaration relating to the 
deduction of taxes from gross income has been ampli- 
fied, while the legislative clause allowing the deduc- 
tion of federal income taxes from gross income is now 
subject to a limitation as to the amount which a tax- 
payer may properly deduct on his return. That limi- 
tation enacted in 1941 (Chapter 63, Laws of 1941) was 
prompted by the fact that the national government 
was intending to and did, in its recent 1941 tax law, 
increase the amount of federal income taxes required 
to be paid by taxpayers on their 1941 income. Since 
the Income Tax Act allows deductions for payments 
made of federal income taxes, such deductions if 
allowed in the full amount would have decreased net 
incomes to some extent, and thereby reduced the 
amount of revenue which Wisconsin receives from its 
income taxes. To overcome this anticipated diminu- 
tion of income, Wisconsin deemed it advisable to limit 
to 10 per cent, in the case of corporations, and to 3 per 
cent, in the instance of persons other than corpora- 
tions, the amount of federal income and defense taxes 
which taxpayers may deduct. 


By amendments to the Act of 1911, several deduc- 
tions have been added and others already incorporated 
in the law have been clarified. They include the fol- 
lowing items which are allowed as deductions from 
gross income to corporations: Interest paid during 
the year in the operation of the business from which 
income is derived; ?* amounts distributed to patrons 
in any year in proportion to their patronage of the 
same year; *® contributions or gifts made within the 





*% Section 1087m-3, Chapter 658, Wisconsin Session Laws (1911). 

26 Section 71.03, Wisconsin Statutes (1939). 

27 Section 71.03 (3), Wisconsin Statutes (1939). 
71.045, Wisconsin Statutes (1939). 
28 Section 71.03 (2), Wisconsin Statutes (1939). 
2° Section 71.03 (6), Wisconsin Statutes (1939). 


See also Section 
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year to the state or any political subdivision thereof 
for exclusively public purposes, or to any corporations, 
community chest fund, foundation, or associations 
which are operated within the state, and are organized 
and operated exclusively for religious, charitable, 
scientific, or educational purposes, “or for the preven- 
tion of cruelty to children or animals, no part of the 
net income of which inures to the benefit of any private 
stockholder or individual, to an amount not in excess 
of ten per centum of the taxpayer’s net income of the 
calendar or fiscal year .”; 8° amounts expended 
for the purchase of seeds and tree plants for planting, 
and for preparing land for planting and for planting 
and caring for, maintenance and fire protection of 
forest crops; *! amounts contributed to the unemploy- 
ment reserve fund; and all amounts by which any 
assets of a bank, trust company, or any corporation 
subject to state or federal regulation are reduced in 
valuation, within the taxable year, pursuant to direc- 
tion or order of any state or federal authority having 
the power to make such direction or order.*? 


With the expanded application of the Act’s provi- 
sions authorizing deductions from gross income, issues 
with respect to the meaning of the statutory language 
employed in the Act have appeared requiring judicial 
interpretation. The former Tax Commission, the 
Board of Tax Appeals,®* the Circuit Courts, and the 
Supreme Court of Wisconsin have frequently been 
called upon to determine disputes dealing with ques- 
tions of claimed deductions between taxpayers and 
taxing officers. 


The Income Tax Act of 1911 authorized persons 
other than corporations, joint stock companies, or 
associations, in reporting incomes for purposes of tax- 
ation, to make the following deductions from gross 
income: ** Ordinary and necessary expenses actually 
paid during the year in carrying on a profession, occu- 
pation, or business from which income is derived, in- 
cluding a reasonable allowance for depreciation; * 
losses sustained during the year and not compensated 
for by insurance or otherwise ; ** dividends or income 
received by any person from corporations whose in- 
come was assessed under the provisions of Chap- 





% Section 71.03 (7), Wisconsin Statutes (1939). 

31 Section 71.03 (9), Wisconsin Statutes (1939). 

32 Section 71.03 (11), Wisconsin Statutes (1939). This provision of 
law was passed in 1939 (Chapter 324, Laws of 1939). Appeal of 
Wauwatosa Gas Co. (WBTA) (May 8, 1941) comments upon this 
provision of the Act. 

33 Appeal of Duluth & Superior Bridge Co. (WBTA) (Sept. 6, 1941); 
Appeal of Clark’s 126 State Street Corp. (WBTA) (May 14, 1941); 
Appeal of Wauwatosa Gas Company (WBTA) (May 8, 1941); Appeal 
of Mid-States Shoe Co. (WBTA) (June 29, 1940). 

% Section 1087m-4, Chapter 658, Wisconsin Session Laws (1911). 
For deductions from incomes of persons other than corporations in 
the current Act, see Section 71.04, Wisconsin Statutes (1939). 

35 Section 1087m-4 (a), Chapter 658, Wisconsin Session Laws 
(1911). 

36 Section 1087m-4 (b), Chapter 658, Wisconsin Session Laws (1911). 
See also as to deduction of losses, Section 71.045, Wisconsin Statutes 
(1939). 
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ter 658; *? interest paid within the year on existing 
indebtedness; interest received from bonds or other 
securities exempt from taxation under the laws of the 
United States; salaries or other compensation received 
from the United States by officials thereof ; ** pensions 
received from the United States ; taxes paid by persons 
during the year other than inheritance taxes upon the 
property or business from which the income taxed is 
derived; all inheritances, devises, and bequests re- 
ceived during the year upon which an inheritance tax 
was paid to the state ; and insurance to the total amount 
of $10,000 received by any person or persons legally 
dependent upon the decedent, in payment of a death 
claim by any insurance company, fraternal benefit 
society, or other insurer.*® 

Concerning the statutory deduction of income taxes 
(this deduction in substance is embodied in the present 
Act), a controversy was submitted last year to the 
Board of Tax Appeals for determination in which an 
employee directed under the law to make contribu- 
tions to the Federal Old Age Benefits’ Fund contended 
that the amount of such contributions constituted 
proper deductions from his gross income. He based 
his claim upon the theory that they were income taxes 
within the meaning of the statute providing for such 
deductions from gross income. The Assessor disputed 
the taxpayer’s contention; however, the Board held 
that the contributions were an income tax on earnings 
and sustained the taxpayer’s claim.*® 


EVERAL changes were made in the provisions of the 

1911 Income Tax Act with respect to the deductions 
allowed to persons other than corporations, but in the 
main, the deductions initially designated are still a part 
of the Act. The allowance of deductions from gross 
income for amounts contributed by the taxpayer to 
the unemployment reserve fund was authorized.*! In 
addition to that provision, the following items of 
deduction in reporting incomes for the purpose of tax- 
ation were written into and are now a part of the exist- 
ing law: Amounts representing contributions or gifts 
made within the year to the state or any political sub- 
division thereof for exclusively public purposes, or to 
any corporation, community chest fund, foundation, or 
association operating within the state which is organ- 
ized and operated exclusively for religious, charitable, 
scientific, or educational purposes, or for the preven- 
tion of cruelty to children or animals, such amounts 
being subject to the same conditions and limitations 


% Section 1087m-4(c), Chapter 658, Wisconsin Session Laws (1911). 

% Section 1087m-4 (f), Chapter 658, Wisconsin Session Laws (1911). 
See Graves et al. v. O’Keefe, supra. See also Chapter 293, Wis- 
consin Session Laws (1939). 

% Section 1087m-4 (j) Chapter 658, Wisconsin Session Laws (1911). 

© Appeal of Bernstein (WBTA) (Dec. 6, 1940). Section 71.04 (6), 
Wisconsin Statutes (1939). 

**Section 71.04 (10), Wisconsin Statutes (1939). This Section 
is similar to Section 71.03 (10) granting like deductions to corpora- 
tions for amounts contributed to the unemployment reserve fund 
established in Section 108.16 of the Wisconsin Statutes. 
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heretofore quoted; ** amounts expended for the pur- 
chase of seeds and tree plants for planting, and for 
preparing land for planting and for planting and caring 
for, maintenance and fire protection of forest crops; * 
and, any and all sums not to exceed $800 paid by an) 
person whose total income shall be $3,000 or less by 
way of alimony to a former spouse and not to exceed 
$400 each for the support of minor children under any 
order or decree of any court. 

Questions of fact and issues of law which relate to 
the deduction of ordinary and necessary expenditures 
often bring forth perplexing problems which must be 
decided by impartial tribunals. In such disputes, the 
differences of contention between tax administrators 
and taxpayers rest largely upon the legal conclusions 
deduced from particular facts, as well as from the 
weight accorded material evidence pertaining to the 
reason for, and the propriety of, the claimed deduction. 
Like many other tax questions, the query as to what 
ordinary and necessary expenses are properly deduct- 


ible has been considered and passed upon by the Board 
of Tax Appeals.*® 


In the Appeal of Hess,*® the Board had before it the 
issue of whether a taxpayer could deduct from his 
income certain losses which he sustained through pay- 
ments made by him on a compromise settlement in 
each of two successive years. Since that case was of 
more than ordinary interest, a brief recital of the facts 
is here submitted. The taxpayer was operating on a 
cash basis and he compromised his liability to certain 
judgment creditors on a judgment obtained against 
him in the capacity of a guarantor of several promis- 
sory notes. The taxpayer agreed to pay the com- 
promise settlement in installments, and the Assessor 
of Incomes denied to the former the privilege of de- 
ducting from his gross income the sums paid during 
said years, contending that the loss which the taxpayer 
sustained was for the full amount of the compromise 
settlement in the year in which the judgment became 
final. The Board sustained the taxpayer’s contention, 
and ruled that he was permitted under the law to 
deduct the amounts which he paid during the taxable 
years because they were losses actually sustained by 
him within said years. 


One of the provisions of the statute inserted subse- 
quent to the passage of the Act of 1911 relates to the 
disallowance of deductions for losses claimed to have 
been sustained from the disposition of shares of stock 
or securities through the medium of “wash sales.” 





“Section 71.04 (7), Wisconsin Statutes (1939). Provisions of this 
statute were referred to in dealing with deductions granted to 
corporations (Section 71.03). 

48 Section 71.04 (9), Wisconsin Statutes (1939). 

* Section 71.04 (12), Wisconsin Statutes (1939). 

*% Appeal of Chester (WBTA) (May 15, 1941); Appeal of Ewald 


(WBTA) (March 8, 1940); other WBTA decisions on this topic are 
reported in the tax services. 


6 Decided December 20, 1940. 
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That provision is virtually the same as the federal 
statute on the subject of “wash sales,” and disallows 
deductions for “any loss claimed to have been sus- 
tained in any sale or other disposition of shares of 
stock or securities where it appears that within thirty 
days before or after the date of such sale or other 
disposition the taxpayer has acquired (otherwise than 
by bequest or inheritance) or has entered into a con- 
tract or option to acquire substantially identical prop- 
erty and the property so acquired is held by the 
taxpayer for any period after such sale or other 
disposition.” #7 


3. Exemptions Compared 


Although the 1911 Act considered as items of deduc- 
tions pensions received from the United States, inher- 
itances, devises, and bequests received during the year, 
and life insurance, the present Act treats them as 
exemptions from income taxation.*® The original Act 
considered as a deduction life insurance to the total 
amount of $10,000 received by any person legally de- 
pendent upon the decedent, whereas the present law 
provides that there shall be exempt from taxation all 
insurance received by any person or persons in pay- 
ment of a death claim by any insurance company, fra- 
ternal benefit society, or other insurer, except insurance 
paid to a corporation or partnership upon the policies 
on the lives of its officers, partners, or employees.*® 

Personal exemptions were allowed by the Act of 
1911, and they are also granted under the present tax 
statutes. The personal exemptions now permitted are 
somewhat different in amount from those which were 
designated in the initial Income Tax Act. Today they 
are set forth in dollars and cents of income tax, whereas 
the original exemptions were specified in dollars of 
income. Taxpayers in the higher brackets, as a result 
of the original method of computing personal exemp- 
tions, actually received a more valuable exemption 
over those taxpayers whose incomes were small and 
fell within the lower brackets. 

The following personal exemptions were allowed in 
the original law: (a) To an individual income up to 
and including $800; (b) to husband and wife $1200; 
(c) for each child under the age of eighteen years 
$200 ; (d) for each additional person for whose support 
the taxpayer was legally liable and who was entirely 
dependent upon the taxpayer for his support, $200. 
The above exemptions did not apply to income derived 
from sources within the state by nonresidents, nor to 
firms, co-partnerships, corporations, joint stock com- 
panies, and associations.°° 





47 Section 71.04 (3), Wisconsin Statutes (1939); Appeal of Allen 
(WBTA) (April 26, 1940). As to corporations the provision ts Section 
71.03 €3), Wisconsin Statutes (1939). 

48 See Section 1087m-4, Chapter 658, Wisconsin Session Laws 
(1911), and Section 71.05, Wisconsin Statutes (1939). 

# Appeal of Allis (WBTA) (Dec. 7, 1939);. Section 71.05 (1) (c), 
Wisconsin Statutes (1939). . 


5° Section 1087-5 (1), Chapter 658, Wisconsin Session Laws (1911). 
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In computing said exemptions and the amounts of 
taxes payable under the Act of 1911, the income of the 
wife was required to be added to the income of the 
husband.*!. This provision of law was subsequently 
declared unconstitutional by the United States Su- 
preme Court in the case of Hoeper v. Tax Commission,** 
which reversed a previous decision of the Wisconsin 
Supreme Court sustaining that section of the law.” 


Under the present Income Tax Act, the exemptions 
for natural persons are as follows: (a) For an individ- 
ual $8; (b) for husband and wife or head of a family 
$17.50; (c) for each child under the age of eighteen 
years who is actually supported by and dependent 
upon the taxpayer for his support, an additional $4; 
(d) for each additional person, except persons de- 
fined in “(c),” who is actually supported by and en- 
tirely dependent upon the taxpayer for support, an 
additional $4, save in the case of head of a family.™ 


Rates of Taxation 


During the period of more than a quarter of a 
century following the enactment of the income tax 
law, the graduated percentage rates of taxation, both 
as to individual and corporate incomes, have been only 
moderately revised. In order to compare the rates 
provided for in the Act of 1911 with those now speci- 
fied, the following table is submitted: *° 


Income 1911 1941 
For the first $1,000 of taxable income* 1 % 1 % 
Second 1,000 14 1% 
Third 1,000 1% 1% 
Fourth 1,000 134 2 
Fifth 1,000 2 2 
Sixth 1,000 2% 3 
Seventh 1,000 3 3% 
Eighth 1,000 34 4 
Ninth 1,000 4 4y, 
Tenth 1,000 4% 5 
Eleventh 1,000 5 5% 
Twelfth 1,000 SY 6 
All over 12,000 6 rd 


* Or part thereof. 


The Act of 1911 levied upon the incomes of corpo- 
rations, joint stock companies, or associations, after 
making due allowances for deductions, the following 
income tax rates: °° 

(a) If the taxable income equaled one per cent or less of 


the assessed value of the property used and employed in the 
acquisition of such income, the rate of tax was one-half of one 


per cent of such income. [Turn to page 59] 





51 Section 1087-5 (1) (e), Chapter 658, Wisconsin Session Laws 
(1911). 

52 284 U. S. 206; 207 Wis. 208. 

53202 Wis. 493. 

54 ‘‘Head of a Family’’ means a ‘‘natural person who maintained 
a household and supported therein himself and one or more persons 
who were dependent upon him for support.’’ Section 71.05 (2) (b), 
Wisconsin Statutes (1939); Appeal of Hand (WBTA) (April 26, 
1940); Appeal of Bradford (WBTA) (April 17, 1940); Appeal of 
Heuer (WBTA) (February 9, 1940). See also Section 71.05 (2), (d), 
Wisconsin Statutes (1939). 

55 Section 1087m-6 (1), Chapter 658, Wisconsin Session Laws 
(1911); also Section 71.06 (1), Wisconsin Statutes (1939). 

56 Section 1087m-6 (2), Chapter 658, Wisconsin Session Laws (1911). 











STATE TAX COMMISSIONS~ 
Their History and Reports* 


By LEWIS 


Dakota Territory 


Board of Equalization 


The 1862 Laws of Dakota, Ch. 69, p. 419, stated that 
the Governor and Secretary of the Territory consti- 
tuted a Board of Equalization to equalize the value of 
real property among the several counties and towns 
in the territory. A full record of their proceedings was 
to be kept, and the clerk was directed to transmit to 
the Secretary of each county a statement of the per- 
centage of change of valuation of his county.’ 

Laws of Dakota, 1865-66, Ch. 24, p. 489, Sec. 24, 
reénacted the 1862 statute in the same form except 
that the Board of Equalization was to consist of the 
Governor, Secretary, and Auditor of the Territory. 

Laws of Dakota, 1866-67, Ch. 23, p. 61, Sec. 24, 
changed the personnel of the Board to consist of the 
Governor, Treasurer, and Auditor of the Territory. 

Laws of Dakota, 1868-69, Ch. 25, Sec. 24, made 
another change in the personnel. 

Laws of Dakota, 1883, Ch. 8, p. 14, Sec. 1, made the 


Attorney General a member of the Territorial Board 
of Equalization. 


Tax Commission 


In 1883 three commissioners were required to be 
appointed by the Governor and confirmed by the Legis- 
lative Council whose duty it was to ascertain and 
report whether or not all classes of property are equally 
assessed and taxed under the present law and whether 
the corporations in the territory are paying their just 
share of public burdens and what new sources of rev- 
enue are available. The commission was authorized 
to report to the Governor and thereby transmitted to 
him by the Secretary of the Interior of any United 
States department as to any evasion of laws whereby 
revenues due the territory are unjustly decreased. 
This commission was to report bills to the present or 
next legislature for the purpose of equalizing taxation. 


(Laws of Dakota, 1883, Ch. 108, p. 225; approved March 
9, 1883.) 





* Continued from the December issue. 


** Assistant Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 


1**No report found.’’—Letter from the South Dakota State His- 
torical Society dated October 29, 1941. 


W. MORSE** 


In 1885 the Tax Commission was abolished. (Laws 
of Dakota, 1885, Ch. 141, p. 208; approved March 13, 
1885.) 

Report: 


Report of Territorial Tax Commission, Jan. 24, 1885, Bis- 
marck, Dakota, 1885, 13 pp. 


South Dakota 


Department of Finance (Division of Taxation) 
State Board of Equalization 


In 1890, the Governor, Auditor, and Secretary of 
State were constituted the State Board of Equaliza- 
tion with duties of equalizing the assessments of tax- 
able property of the several counties so that all of the 
taxable property of the state shall be assessed at its 
true and proportionate value, etc. The Secretary of 
State was required to keep a full record of the pro- 
ceedings of the Board and the same were published in 
the annual report of the Auditor of the State. The 
Board was required to decide the rate of tax to be 
levied for state purposes. (Laws of South Dakota, 
1890, Ch. 20, p. 30; approved March 6, 1890.) 

Report: 


“Abstract of Assessment, 1893.” 


37 pp. (also in State 
Auditor’s Report, 1892-94.) 


State Board of Assessment and Equalization 


In 1890, the State Board of Assessment and Equaliza- 
tion was created consisting of the Governor, Secretary 
of State, and State Auditor. Its duties were to assess 
the property of all telephone and telegraph companies 
doing business in the state for purposes of state taxa- 
tion. (Laws of South Dakota, 1890, Ch. 21, p. 33; 
approved March 6, 1890.) 

The Laws of 1891, Ch. 14, changed the personnel of 
the Board so that it should include the Governor, 
Auditor, Secretary of State, State Treasurer, and 
Attorney General. The statute calls it the State Board 
of Assessment and Equalization. 

The Laws of 1895, Ch. 23, changed the personnel of 
the State Board of Assessment and Equalization so 
that it consisted of the Governor, Auditor, Secretary 
of State, State Treasurer, Attorney General, Super- 
intendent of Public Instruction, and Commissioner of 
School and Public Lands. 
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The Laws of 1895, Ch. 25, required the State Auditor 
to keep a full record of the proceedings of the Board 
and to publish the same in his annual report. 


In 1897 a State Board of Assessment and Equaliza- 
tion was created consisting of the Governor, Auditor, 
Secretary of State, State Treasurer, Attorney Gen- 
eral, Superintendent of Public Instruction, and the 
Commissioner of School and Public Lands of the 
State. Its duties were to equalize the assessments 
between the several counties without reducing the 
aggregate assessed valuation in the state so that all 
taxable property shall be assessed at its true and pro- 
portionate value. The State Auditor was required to 
keep a full record of the proceedings and publish the 
same in his annual report. The state tax was required 
to be levied by this Board, and it was also to assess 
all the real and personal property of railway companies 
for the purpose of taxation and also the property of 
telephone and telegraph companies and express and 
sleeping car companies. (Laws of South Dakota, 1897, 
Ch. 28, p. 30; approved March 10, 1897.) 

Laws of 1901, Ch. 44, changed the personnel of the 
3oard so that it consisted of the Governor, Auditor, 
Secretary of State, State Treasurer, Commissioner of 
School and Public Lands. 

In 1925, the Board of Equalization was made to 
consist of the Secretary of Finance, the Director of 
Taxation and the Assistant Director of Taxation, if 
one was appointed and serving as such. If not, the 
Director of Audits and Accounts was to take his place. 
(Laws Sec. 3, Art. 7, Ch. II, Ch. 115.) 


The personnel of the Board was revised in 1931 by 
an amendment to the 1925 law to provide that the 
Board shall be made up of the Director of Taxation, 
the Assistant Director of Taxation and the State Auditor. 
(Laws Sec. 2, Ch. 96, 1931.) Reports are found in the 
Annual Reports of the State Auditor. 


Tax Commission 


In 1913, a Tax Commission was created composed 
of three commissioners appointed by the Governor. 
Its duties were to exercise general supervision of the 
assessment and tax laws of the state, over town, 
county, and city boards of equalization or assessing 
officers, etc. It was required to transmit to the Gov- 
ernor and to each member of the Legislature thirty 
days before its meeting a report showing all the tax- 
able property in the state and the value of the same 
in tabulated form with recommendations for improve- 
ments in the tax system of the state and other measures 
formulated for the consideration of the Legislature. 
The Tax Commission was directed to succeed and to 
take the place of the State Board of Equalization with 
all the powers and duties possessed by that Board. 
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(Session Laws of South Dakota, 1913, Ch. 352, p. 574; 
approved Feb. 13, 1913.) 

Laws of 1915, Ch. 298, directed the Tax Commis- 
sion to sit as a State Board of Equalization in order 
to equalize the assessment of real and personal prop- 
erty as between the various counties of the state. 

Laws of 1915, Ch. 217, gave the Commissioner general 
supervision of the collection of inheritance taxes in 
the state and the power to investigate the administra- 
tion of inheritance tax laws and to make a report 
thereof and recommendations to the Governor and 
the Legislature. 

Report: 

Supp. Jan. 1, 1917, 6 p. 

Laws of 1917, Ch. 126, directed the Tax Commission 
to make an annual report to the Governor showing in 
tabulated form the value of property for purposes of 
taxation for the current year together with such other 
information as the commission may deem advisable. 

Laws of 1917, Ch. 120, imposed the duty of assessing 
and taxing all express companies within the state on 
the Tax Commission. 

Laws of 1925, Ch. 91, added the duty to the Tax 
Commission of assessing the property of all electric 
light, heat and power companies for purposes of taxation. 


Reports of the South Dakota State Tax Commission 


1. First Biennial Report of the Tax Commission of the 
State of South Dakota to the Governor and Legislature 1913- 
14, News Printing Co., Aberdeen, S. D., Pierre, S. D., October 
1, 1914, 1-532, 8 vo. 

2. Second Biennial Report of the Tax Commission of the 
State of South Dakota to the Governor and Legislature 1915-16, 
Pierre, S. D., October 1, 1916, 223, 8 vo. 

3. Annual Report of the Tax Commission of South Dakota 
to the Governor Showing in Tabulated Form the Value of 
Property for the Purposes of Taxation for the Year, 1917, 
Pierre, S. D., October 1, 1917, 100, 8 vo. 

4. Third Biennial Report of the Tax Commission of the 
State of South Dakota to the Governor and Legislature, 
1917-18, Pierre, S. D., October 1, 1918, 112, 8 vo. 

5. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1918-19, Pierre, S. D., October 
1, 1919, 108, 8 vo. 

6. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1919-1920, Pierre, S. D., Octo- 
ber 1, 1920, 115 (4), 8 vo. 

7. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1920-1921, Pierre, S. D., Octo- 
ber 1, 1921, 111 (4), 8 vo. 

8. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1921-1922, State Publishing 
Company, Pierre, S. D., October 1, 1922, 1-120, 8 vo. 

9. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1922-1923, Pierre, S. D., No- 
vember 1, 1923, 1-130, 8 vo. 

10. Annual Report of the Tax Commission of the State of 
South Dakota to the Governor, 1923-1924, State Publishing 
Co., Pierre, S. D., November 1, 1924, 127, 8 vo. 


Department of Finance (Division of Taxation) 


In 1925 the Department of Finance was created to 
be administered by the Secretary of Finance who 
should exercise such powers and jurisdiction and be 
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charged with the duties now conferred upon the various 
boards, including the Tax Commission and the State 
3oard of Equalization. The Department of Finance 
was organized consisting of four divisions, one of 
which was to be the Division of Taxation, at the head 
of which was a director appointed by the Secretary 
of Finance who had general powers in coodpera- 
tion with the secretary of the department to execute 
the powers and perform the duties vested in this divi- 
sion. The Tax Commission was thereby abolished. 
When exercising the powers and performing the duties 
imposed on the Tax Commission as Board of Equaliza- 
tion, the Secretary of Finance, Director of Taxation, 
and the Assistant Director of Taxation (if one is 
appointed, if not, the Director of Audits and Ac- 
counts) should constitute such Board of Equaliza- 
tion. (Laws of South Dakota, 1925, Ch. 115, p. 104; 
approved March 3, 1925.) 

The Laws of 1929, Ch. 240, directed the Tax Divi- 
sion to compile and publish in convenient form and 
furnish each county auditor with a copy of the report 
consisting of a compilation of the reports made to him 
by the county auditors of the indebtedness, assets, 
resources, liabilities, and total receipts and expendi- 
tures of municipalities, townships and school districts, 
and of the county for which he is auditor. (This report 
has previously been reported by the State Auditor.) 

The Session Laws of South Dakota, 1931, Ch. 96, 
changes the Constitution of the State Board of Equaliza- 
tion so that it shall consist of the Director of Taxation, 
the Assistant Director of Taxation, and the State Auditor. 

The Laws of 1933, Ch. 186, gave the State Board of 
Equalization the power to equalize assessments be- 
tween persons of the same assessment district, between 
cities, towns, and townships of the same county and 
between the several counties and the property assessed 
by the Board of Equalization in the first instance. 
(This was previously the duty of the Tax Commission. ) 

The Laws of 1933, Ch. 193, made it the duty of the 
Board of Equalization to levy the state tax. (This was 
previously the duty of the Tax Commission.) 


Reports of the Division of Taxation 


1. Department of Finance, Division of Taxation, E. U. 
Berdahl, Secretary of Finance, B. W. Baer, Director of Taxa- 
tion, Chas. J. Carlson, Asst. Director of Taxation, Glenn A. 
Preston, Secretary, Pierre, S. D., November 1, 1925, 128, 8 vo. 

2. State of South Dakota, Reprint, First Annual Report of 
the Department of Finance, Division of Taxation, Section for 
the Period Ending June 30, 1926, Fiscal Year 1925-26 to the 
Governor, 1927, E. U. Berdahl, Secretary of Finance, B. W. 
Baer, Director of Taxation, Mitchell Pub. Co., Mitchell, S. D., 
128, 8 vo. 

3. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1926-27 to the Governor, John 
P. Biehn, Finance Commissioner, B. W. Baer, Director of 
Taxation, H. A. Ustrud, Asst. Director of Taxation, Pierre, 
S. D., November 1, 1927, 125 (2), 8 vo. 

4. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1927-28 to the Governor, John 
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P. Biehn, Finance Commissioner, B. W. Baer, Director of 
Taxation, H. A. Ustrud, Asst. Director of Taxation, Pierre, 
S. D., November 1, 1928, 146, 8 vo. 

5. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1928-29 to the Governor, John P. 

3iehn, Finance Commissioner, B. W. Baer, Director of Taxa- 
tion, H. A. Ustrud, Asst. Director of Taxation, Pierre, S. D., 
November 1, 1929, 124, 8 vo. 

6. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1929-30 to the Governor, 1930, 
John P. Biehn, Finance Commissioner, B. W. Baer, Director 
of Taxation, H. A. Ustrud, Asst. Director of Taxation, Pierre, 
S. D., November 1, 1930, 146, 8 vo. 

7. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1930-31 to the Governor, 1931, 
B. W. Baer, Director of Taxation, N. W. May, Asst. Director 
of Taxation, S. A. Moxness, Secretary, Pierre, S. D., Novem- 
ber 1, 1931, 130 (4), 8 vo. 

8. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1931-32 to the Governor, 1932, 
B. W. Baer, Director of Taxation, N. W. May, Asst. Director 
of Taxation, S. A. Moxness, Secretary, Pierre, S. D., Novem- 
ber 1, 1932, 160, 8 vo. 

9. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1932-33 to the Governor, 1933, 
W. C. Welsh, Director of Taxation, E. E. McKean, Asst. 
Director of Taxation, Olive Tollefson, Secretary, Pierre, S. D., 
November 1, 1933, 157, 8 vo. 

10. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1933-34 to the Governor, 1934, 
W. C. Welsh, Director of Taxation, E. E. McKean, Asst. 
Director of Taxation, Olive Tollefson, Secretary, Pierre, S. D., 
November 1, 1934, 159, 8 vo. 

11. State of South Dakota Annual Report of the Division of 
Taxation for the Fiscal Year 1934-35 to the Governor, 1935, 
W. C. Welsh, Director of Taxation, E. E. McKean, Asst. 
Director of Taxation, Olive Tollefson, Secretary, Pierre, S. D., 
November 1, 1935, 152, 8 vo. 

12. State of South Dakota Eleventh Annual Report of the 
Department of Finance, Fiscal Year 1935-36 to the Gov- 
ernor, 1936, J. W. Beckwith, Secretary of Finance, Pierre, 
S. D., November 21, 1936, 176, 8 vo. 

13. State of South Dakota Twelfth Annual Report of the 
Department of Finance, Fiscal Year 1936-37 to the Governor, 
1937, J. M. Berry, Secretary of Finance, Pierre, S. D., 
November 1, 1937, 180, 8 vo. 


Special Reports of the South Dakota Tax Commission 

Information Circular Number II, Address of H. C. Preston, 
March 25, 1913, 5 x 11 (4). 

Number III, Addresses of Governor Marshall and Timothy 
E. Howard of Indiana, 8 vo. (4). 

Number 3% Broad Side dated March 31, 1913. 

Number 4 Information Circular Issued by the South Da- 
kota State Tax Commission, dated April 7, 1913, 4 to. 

Number 5 Broad Side, 1913 Assessment. 

Number 6 The Laws of Assessment and Taxation of the 
State of South Dakota pertaining to Boards of Review and 
Equalization, 8 vo. 

Number 7 dated June 23, 1913, 4 to. 


Bulletins of the South Dakota Tax Commission 

Tax Commission Bulletin, Number One Issued by the State 
Tax Commission, Pierre, S. D., January, 1923, 8 vo. 

Tax Commission Bulletin, Number Two Issued by the State 
Tax Commission, Pierre, S. D., April, 1923, 8 vo. 

Tax Commission Bulletin, Number Three Issued by the 
State Tax Commission, Pierre, S. D., July, 1923, 8 vo. 

Tax Commission Bulletin, Number Four Issued by the State 
Tax Commission, Pierre, S. D., October, 1923, 8 vo. 

Tax Commission Bulletin, Number Five, Issued by the 
State Tax Commission, Pierre, S. D., January, 1924, 8 vo. 

Tax Commission Bulletin, Number Six, Issued by the State 
Tax Commission, Pierre, S. D., April, 1924, 8 vo. 
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Tax Commission Bulletin, Number Seven, Issued by the 
State Tax Commission, Pierre, S. D., July, 1924, 8 vo. 

Tax Commission Bulletin, Number Eight, Issued by the 
State Tax Commission, Pierre, S. D., October, 1924, 8 vo. 

Tax Commission Bulletin, Number Nine, Issued by the 
State Tax Commission, Pierre, S. D., January, 1925, 8 vo. 

Bulletin No. 10, Issued by the Division of Taxation, Pierre, 
S. D., January, 1928, 8 vo. 

3ulletin No. 11, December, 1928, Containing Report of the 
South Dakota Tax Conference, Issued by the Division of 
Taxation, Pierre, S. D., 8 vo. 

3ulletin No. 12, July, 1930, South Dakota Tax Levy Limi- 
tations, Issued by the Division of Taxation, Pierre, S. D., 8 vo. 

3ulletin No. 13, August, 1930, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota as of June 30, 
1929, Classified County Expenditures, Issued by the Division 
of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 14, November, 1930, Report of the South Da- 
kota Tax Conference, Issued by the Division of Taxation, 
Pierre, S. D., 8 vo. 

Bulletin No. 15, September, 1931, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota, as of December 
31, 1930, Classified County Expenditures, Issued by the Division 
Division of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 16, March, 1932, Trend of South Dakota Taxes 
for the Years 1931-1932, Issued by the Division of Taxation, 
Pierre, S. D., 8 vo. 

Bulletin No. 17, September, 1932, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota as of December 
31, 1931, Classified County Expenditures, Issued by the Divi- 
sion of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 18, January, 1933, The South Dakota Problem 
of Taxation and Finance, Issued by the Division of Taxation, 
Pierre, S. D., 8 vo. 

Bulletin No. 19, March, 1933, The Gross Income Tax Law 
of South Dakota, Issued by the Division of Taxation, Pierre, 
S. D., 8 vo. 

Bulletin No. 20, June, 1933, Rules and Regulations, The 
Gross Income Tax Law of South Dakota, Issued by Director 
of Taxation, Pierre, S. D., Approved by the Office of the 
Attorney General, 8 vo. 

Bulletin No. 21, December, 1933, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota, as of December 
31, 1932, Classified County Expenditures, Issued by the Divi- 
sion of Taxation, Pierre, S. D., 4 to. 

3ulletin No. 22, December, 1934, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota, as of December 
31, 1933, Classified County Expenditures, Issued by the Divi- 
sion of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 23, March, 1935, The Property Relief Act of 
South Dakota, Senate Bill No. 36 of the 1935 Legislative 
Session, Issued by the Division of Taxation, Pierre, S. D., 8 vo. 

Bulletin No. 24, June, 1935, Retail Sales Tax, Rules and 
Regulations, Issued by Director of Taxation, Pierre, S. D., in 
accordance with the provisions of Chapter 205, South Dakota 
Session Laws of 1935, Approved by the Office of the Attorney 
General, 8 vo. 

Bulletin No. 25, December, 1935, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota, as of December 
31, 1934, Classified County Expenditures, Issued by the Divi- 
sion of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 26, January, 1936, Net Income Tax, Rules and 
Regulations and Division II, Chapter 205, Laws of 1935, 
Issued by Director of Taxation, Pierre, S. D., 8 vo. 

Bulletin No. 27, December, 1936, Interest Bearing Debts of 
Taxing Districts in the State of South Dakota, as of December 
31, 1935, Classified County Expenditures, Issued by the Divi- 
sion of Taxation, Pierre, S. D., 4 to. 

Bulletin No. 28, November, 1937, Interest Bearing Debts. 

Bulletin No. 29, November, 1938, Interest Bearing Debts. 

Bulletin No. 30, July 1, 1939, Income Tax Law and Regu- 
lations. 

Bulletin No. 31, July 1, 1939, Rules and Regulations—Retail 
Sales, and Use Tax Act of 1939. 
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Bulletin No. 32, November, 1939, Interest Bearing Debts. 

Bulletin No. 33, May 1, 1940, Rules and Regulations—Retail 
Sales, and Use Tax. 

Bulletin No. 34, November, 1940, Interest Bearing Debts. 

Bulletin No. 35, January 1, 1941, Excise Tax Collections. 

Bulletin No. 36, June 1, 1941, Rules and Regulations—Retail 
Sales, and Use Tax Act of 1939. 

Bulletin No. 37, November, 1941, Interest Bearing Debts. 


Miscellaneous Publications of the South Dakota 
Tax Commission 


Inheritance Tax Law of South Dakota, Chapter 217, Laws 
of 1915, as amended by Special Session, 15th Legislative 
Assembly, 1918, Pierre, S. D., 1918, 1-19, 8 vo. Same 1919. 

Supplemental Report on Inheritance Taxation, Issued by 
the Tax Commission, Pierre, S. D., January 1, 1917, Com- 
missioners, C. M. Henry, Chairman, H. C. Preston, Hugh 
Smith, C. F. Butterfield, Secretary, 6/8 vo. 

Assessment and Taxation in South Dakota, Compiled and 
Published by the Tax Commission, Members, C. M. Henry, 
Chairman, H. C. Preston, Hugh Smith, H. F. Chapman, Sec- 
retary, Pierre, S. D., January 1, 1914, 16, 8 vo. 

Abatement and Refund Act of South Dakota, 1917, Issued 
by the Tax Commission, Pierre, S. D., Commissioners, C. M. 
Henry, Chairman, H. C. Preston, Hugh Smith, C. F. Butter- 
field, Secretary, 8 vo., 4. 

The Right to Impose an Inheritance Tax upon South 
Dakota Real Estate Mortgages and Municipal Bonds, Dece- 
dent Being a Non-resident, Brief of H. C. Preston, Tax Com- 
missioner in Charge of Inheritance Taxation, Pierre, S. D., 
Published by the Tax Commission, 10, 8 vo. 

Laws of South Dakota Relating to Assessment and Tax- 
ation of Public Service Corporations, Chapter 100, 1915 Ses- 
sion Laws as Amended by Senate Bill 54 and House Bills 211 
and 212, 1917, Issued by the Tax Commission, Pierre, S. D., 
1917, Commissioners, C. M. Henry, Chairman, H. C. Preston, 
Hugh Smith, C. F. Butterfield, Secretary, 31/8. 

South Dakota Corporation Tax Act of 1915, Chapter 100, 
1915 Session Laws, Issued by the Tax Commission, Pierre, 
S. D., Feb. 1, 1916, Commissioners, C. M. Henry, Chairman, 
H. C. Preston, Hugh Smith, H. F. Chapman, Secretary, 20/8 
vo. 

Abridgement of the Laws of Assessment and Taxation of 
South Dakota in effect 1914, Compiled and Published for the 
use of Tax Officials by the Tax Commission of South Dakota, 
C. M. Henry, Chairman, H. C. Preston, Hugh Smith, H. F. 
Chapman, Secretary, 23/8 vo. 

South Dakota, Tax Commission, The Laws of Assessment 
and Taxation of the State of South Dakota, in effect March 
10, 1913, Published by South Dakota Tax Commission, Com- 
missioners, C. M. Henry, H. C. Preston, Hugh Smith, Pierre, 
S. D., March 12, 1913, 15/8 vo. 

Emergency Tax Laws of South Dakota, Sixteenth Session 
of the Legislature, 1919, Relating to Taxing of Real Estate 
Mortgages Relating to Assessment of Personal Property, 
Amending Chapter 55, Laws of Special Session, 1918, Relating 
to Moratorium, Relating to Bank Stock, Relating to Assessors, 
Relating to Agriculture Statistics, Relating to Assessment and 
Taxation of Moneys and Credits, Issued by State Tax Com- 
mission, Pierre, S. D., Hugh Smith, Chairman, H. L. Eve- 
land, H. C. Preston, A. C. Bernau, Secretary, 15/8 vo. Another 
copy has 16 p. 

Instructions to Tax Officials for 1914, Published by Tax 
Commission of South Dakota, C. M. Henry, Chairman, H. C. 
Preston, Hugh Smith, H. F. Chapman, Secretary 7/8 vo. 

State of South Dakota Report of the Tax Commission, Sit- 
ting as the State Board of Equalization, from August 5 to 
August 26, inclusive, 1918, Published by the Tax Commission 
8/8 vo. 

Table of Average Values, Issued annually in a sheet usually 
about 9 by 26”. The Commission also published an outline map 
of State showing a comparison of the average valuation of 
county boards and the tax commission. This map was 11 by 

18”. 1920, 1923. 
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TAX EXPERTS KNOW ITS VALUE! 





Gentlemen: 


GIFT TAXATION with invoice, 





Please forward one copy of Randolph Paul's FEDERAL ESTATE AND 
at the earliest possible moment. 


I have all of the other tax publications by Mr. Paul, and I do 








not hesitate to acquire this new work without examination, as 


I am sure it will be of the same quality and material assistance 
as his previous work. 






Yes, experts do know the outstanding value of this im- 
portant new work, as the above letter shows. They 
know that a work by Mr. Paul is worth far more than 
any work by a lesser authority. His keen insight, under- 
standing and knowledge of his subject is the result of 


This work is the personal exposition of the entire subject 
by a man whose unusual ability gives the tax specialist — 
be he lawyer, accountant or trust officer —a full, com- 
prehensive discussion of a most complicated field. 





FEDERAL ESTATE AND GIFT TAXATION con- 
tains a statement of Estate and Gift Taxes together 
with a valuable discussion of the historical develop- 
ment of the various provisions of these statutes. It in- 
cludes the text of the pertinent articles of the Regula- 
tions. Throughout there is a thorough study of the 
judicial development and interpretation of the statutes, 
supported by constant references to sources of Con- 
gressional and Administrative interpretation. In ad- 
dition to this, the work includes important discussions 
of some subjects never before treated in any text book. 


Special tables assure instant availability of specific 





Gentlemen: 


Please send me complete information on FED- 
ERAL ESTATE AND GIFT TAXATION, 
by Randolph E. Paul. 


ee 


FEDERAL ESTATE AND GIFT TAXATION 
by Randolph E. Paul 


Yours very truly, 


years of actual experience—experience gained as a 
practicing specialist on taxation, as a tax lecturer and 
consultant. That is why no other treatise can give you 
so much value as 





material. There are tables of cases and authorities, an 
all-inclusive table of contents, a table of cross-reference 
from the Internal Revenue Code to the United States 
Code and Revenue Act of 1926, and a topical index. 


This work gives greater value to your tax services be- 
cause it rationalizes the decisions, orients you from the 
start of your research, evaluates the importance of vari- 
ous decisions and interpretations, provides editorial 
comment by a master and gives citations to many 
sources of authority not found in the services. 


These features combined make FEDERAL ESTATE 
AND GIFT TAXATION the most complete, compre- 
hensive and forward-looking—the most outstanding value 
of any work of its kind in its field. 


For complete information, mail the coupon to your 
local law book dealer, or 





Little, Brown & Company 


34 BEACON STREET 
BOSTON. MASS. 


Publishers of better law books 
for more than a century 






January, 1942 
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Treasure in Heaven 


“The Scripture,’ says Oldtimer, “says that thou 
shalt not lay up treasures on earth, and the new tax 
rates are certainly helping folks keep holy.” 

* * © 


A lawyer in the trust department of an eastern bank 
has also sent us a few pungent remarks about the new 
tax laws which it would not be tactful to print at this 
time. Too many people think that all opinions ex- 
pressed in this Shop are ours; and since this lawyer 
requests anonymity, there might have been misunder- 
standing. 


Cases 


Do you use that drink at “ten and two and four’? 
Read about its maker at 413 CCH § 7742. The four- 
man dissent in this case (45 BTA —, No. 89, October 
31) gives it technical importance also. A similar case 
with a three-man dissent is that of Scheinbro, Inc., 
decided November 5. 45 BTA —, No. 89. (413 CCH 
{ 7748.) 

Remember when cooperative apartments were such 
a fad? Read the case of Borland, CCA-7, November 3, 
1941 (41-2 ustc § 9723) for a description of one such 
venture in Chicago. The petitioner won. 

“Homologation of the tableau of debts”. That phrase 
occurs in the findings of fact in the case of Conway, 
decided November 3, 1941. (414 CCH § 9726.) Will 
one of our Louisiana readers please tell us just what 
it means? 
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P. A., Shoptalker 


The mileage basis for depreciation of any auto- 
motive equipment has always seemed to us the logical 
and proper method. It is used very little. Maybe the 
decision in the Ommibus Corporation, District Court 
for Northern Illinois, October 10, 1941 (41-2 ustc 
{| 9734) will encourage more people to use it. 

The “Road of Anthracite” got a Rule 50 memo de- 
cision on October 23. (413 CCH { 7759-A.) 

Again “interest” on condemnation awards is held 
to be, capital gain. Appleby, CCA-2 December 1, 
(41-2 ustc § 9773.) 

We first made contact with a Morrison Cafeteria in 
Pensacola in January, 1926. We saw our next one in 
New Orleans in December, 1940. Now we find them 
in a tax case decided by the Court of Claims on 
on December 1. (41-2 ustc § 9775.) 

The case of William E. Mitchell, 45 BTA — No. 130 
(413 CCH { 7783) decided November 25, 1941 is 
more interesting than important. Gross negligence 
was held not to be fraud. But even if there had not 
been three dissents, we would predict the Commis- 
sioner’s non-acquiescence. The dividing line between 
gross negligence and outright falsity is thin, and un- 
stable. Best to be careful to begin with. 


Balance Sheets 


We do not have complete files of our Shop in Mani- 
towoc. Therefore, we cannot cite how often and when 
we have advocated balance sheets as a requirement for 
Form 1065, and for 1040’s involving a trade or business. 
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So we are glad to see Mr. Rex Ragan has expanded 
the idea into a two-and-a-half-page article, beginning 
on page 712 of our December issue. 


Goodwill 


F. M. Slayton, CPA of California, has raised a ques- 
tion as to the treatment of Goodwill as a capital asset. 
Our opinion, subject to rebuttal, is: 

(1) When it was purchased bona fide and then sold, 

the gain is capital gain and taxable as such. 

(2) When it just grew, with the business, costing 

nothing specific, it is profit on the sale of the 


other assets constituting the business as a whole, 
and is ordinary gain. 


Mr. Slayton notes the absence of cases on the sub- 


ject. Anybody knowing any, please report to the 
Shoptalker. 


Miscellaneous Taxes 


As we understand Regulations 511 (414 CCH 
{| 10,014), soap is not a taxable cosmetic. Yet we just 
paid 39 cents fora tube of our “favorite-for-twenty-five- 
years” shaving soap, the previous price of which was 
33 cents. Certainly soap costs haven’t risen 20 per cent. 


The chairman of the committee on federal taxes, 
of the New York State Society of CPA’s, at the No- 
vember 17 meeting thereof, advocated one income tax, 
no matter how high, and wiping out of all other fed- 
eral taxes. The multiplicity of taxes, returns, due 
dates, etc., annoy—even hamper—American business 


more than the actual cash paid. He’s got something 
there. 





* * * 


From the New York Times: 


Atlantic City, Dec. 5.—“Excessive taxation on residential 
realty and over-valuation of this type of property tor tax 
purposes in many cities has reached the point of legalized 


larceny,” in the opinion of John H. Fahey, chairman of the 
Federal Home Loan Bank Board. 


* * x 


The following comes from the Milwaukee Journal of 
November 16: 


“Topical laughs are sprinkled through Remember the Day, 
the new Claudette Colbert picture, which wanders up from 
1910 to the present. One laugh goes slightly bitter when two 
characters discuss a presidential candidate of the period. 
“They say he has some notion about putting a tax on salaries,” 
says one. “Preposterous,” declares the other with a chuckle. 


“Can you imagine the government ever putting a tax on 
income!” 
* * * 


The following was reported by R. G. Ankers, CPA 


of New York, at a meeting of the Minnesota Society 
of CPA’s. 
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“T recall a raw junior who got into difficulty several years 
ago. He was assigned to a company operating a chain of 
men’s hat stores. The first morning he appeared not wearing 
a hat and it just happened that he entered the building with 
the treasurer of the hat company. The treasurer never would 
have recognized him except for the brief case he was carrying. 
Without delay the treasurer brought this matter to the atten- 
tion of the senior in charge of the engagement and asked to 
have the junior replaced with another assistant. Although the 
treasurer knew nothing about the capabilities of the junior, 
he immediately classified him as incompetent, and based his 
opinion on the lack of judgment the junior displayed by 


appearing hatless at the office of an organization selling men’s 
hats.” 


It’s a cinch this junior had not read page 509 of our 
August, 1940, issue. 


Elementary 


There is a story told of the late Norval Hawkins, 
CPA. He was employed in a high executive capacity 
by Henry Ford, but drove a Model T. One day he was 
seen riding around Detroit ina Marmon. Immediately 
all his friends in General Motors, Chrysler, etc., started 
calling him to this effect: 


“We don’t blame you for getting a bigger, better 
car; but why, when you make your living in Detroit, 
couldn’t you have purchased a home-town product?” 

To which Hawkins replied: 

“T was in Indianapolis last week, and the Marmon 


folks asked me to buy one of their cars. You never 
asked me.” 


When one of your clients gets into tax difficulties and 
says, “Why didn’t you tell me these things”, it is 
natural but not quite tactful to reply, ““You never asked 
me.” Admitting that clients too frequently resent un- 
asked advice, and usually ignore the asked variety, it 
is nevertheless better to anticipate troubles than wait 
for them to arise. Then, if they come anyhow, you 
are protected. Yes, we have had clients, who, having 
ignored good advice, came back with, “You should 
have made us do it”. Such people are pains in the neck, 
and must be borne as such. 

A great deal of later trouble comes from ignoring 
elementary things. So, as is becoming our annual 
custom, we shall note a few elements that should be 
considered now. 

The new Form 1040A has been so well covered by 
Godfrey Nelson in articles in the New York Times on 
November 23 and 30, that it would be futile to discuss 
the possible pitfalls in this seemingly innocuous form. 
But there are plenty of other things to watch for. 

Let’s say a small business man or a physician is 
having you help him make out his 1040. He claims a 
wage deduction for one helper. Ask him to produce 
his social security tax returns. From what we used to 
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observe, too many can’t do so. Well, you can help him 
and yourself—him, by getting him to make the returns 
voluntarily and promptly, thereby reducing his penal- 
ties and interest; yourself, by getting a fee for prepar- 
ing them. 

Or let’s say he is complaining that physician and 
hospital expenses are not deductible. A lot of people 
do. Inquire as to their cause. Suppose it is for a 
daughter over eighteen, and she was laid up for three 
months. We know of no reason why he could not 
claim her as a dependent at 4 of $400 on the sound 
basis that she was “physically incapable of self sup- 
port”. Granted that the tax saving may be only $10 
as compared to a surgeon’s bill of $200 plus hospital 
and nurses; it is nevertheless $10. 

\Ve think you should never go out on a tax return 
case without the CCH check lists. There are too many 
items to remember them all. And no matter how 
often you have prepared an individual’s return, you 
never can be sure he won’t have some new angle. 

Take a case we heard of some years ago. A taxpayer 
was asked, as routine, by the taxpert, who was prepar- 
ing the 1040, “Can you prove these charitable deduc- 
tions’? For years the answer had been a truthful 
“Yes”, for the taxpayer meticulously kept checks and 
receipts. But this time the reply was “No!” When 
the astonished taxpert asked “How come?”, he learned 
for the first time that the taxpayer had sustained a 
severe, uninsured fire loss, which the taxpayer did not 
know could be claimed for tax purposes. 

Prize contests by radio and newspaper have become 
a big factor in American advertising. The Treasury 
naturally knows who got the prizes; but an appalling 
number of winners have no idea that such prizes are 
taxable income, and in sheer innocence do not mention 
them to their tax advisers, deeming them in a class 
with the antique “whatnot” bequeathed them by Aunt 
Minnie: 

This year you may find a lot of an almost new 
item. In defense areas, where housing conditions are 
anywhere from bad to impossible, well-to-do people 
who have never before even thought of taking in 
roomers and boarders are doing so. No matter how 
patriotic the motive, the rent and meal charges re- 
ceived are income; and on the other hand the cost of 
food, laundry, and even depreciation on the furniture 
in the rented room, are deductions. Watch carefully 
for this. 

There is another possible effect of the defense pro- 
gram which we have not encountered, but some of you 
might. Many corporations, dormant or unprofitable 
for years, have been revived into profitable life. Some 
of your most regular 1040 clients may have been hold- 
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ing on to a few shares of stock, for lack of a market 
or out of incurable optimism. In 1941, they may have 
sold them, or even received a dividend. For the past 
eleven years these clients may have been telling you, 
“Never again for stocks!’, but don’t rely on it this year. 
Ask them about stock sales, and dividend income 
anyhow. 

Another thing to guard against carefully is failure 
to have a joint return properly executed. If the hus- 
band is working day, night and Sunday, but the wife 
is going to bask in Florida sunshine, make sure she 
executes a power of attorney to her husband before 
she departs. She may be enjoying herself too much to 
execute it by mail later on. Stock up on Form 936 
NOW. (See Regs. 103, Sec. 19.51.) 

And above all! Don’t get so engrossed in other peo- 
ple’s taxes that you wait till 11:00 p. m. on March 16 
(yes, the fifteenth is a Sunday), to make your own 
return. 


By No Means Elementary 


We have gathered that a lot of corporations are 
faced with this problem, and we’d like opinions as to 
its solution. 

Let us say that a machine when purchased had an 
estimated life of twelve years; that depreciation was 
taken on that basis and by 1940, the machine was fully 
depreciated on the books without question by revenue 
agents. Then came the defense boom, and the machine, 
while obsolete, was found still capable of use, had a 
cash sale value way above scrap, (and good for three 
more years) and was not sold but put back in use. If 
the machine is put back on the books at sales value 
(credit to surplus), it would seem that amended re- 
turns for prior years are in order, so that current 
depreciation may be taken. But would only those 
years not outlawed be affected? Or could all years be 
reopened? If the change in prior years’ depreciation 
would not result in any increased tax, because the 
owners had losses anyhow, would it change the picture? 

If the machine is not put back on the books, al- 
though in use, is the owner getting true current costs? 
Or will the higher repair and maintenance charges 
always present with old machines, and lower produc- 
tion due to (a) obsolete design and (b) time out for 
repairs, offset the depreciation not taken? 

Complicated, isn’t it? 

* * * 

On December 9 we had a real treat: We attended 

the Tax Clinic of the Wisconsin Society of CPA’s at 


Milwaukee. 
a * * 


A joyous New Year to you all! 








1942 Revenue Proposals 

Chairman Doughton of the House Ways and Means 
Committee has announced that the Committee will 
begin consideration of general tax revision after 
January 15, and that hearings on the new war-time 
victory taxing program will begin shortly thereafter. 
In order that the program will get promptly under 
way it is probable that the Senate hearings will be 
held concurrently with those of the House. 

It is understood that stiffer estate and gift tax 
rates will be advocated and a possible revival of the 
joint tax return idea, which Congress defeated in 
the 1941 Act. At any rate, it can be assumed that 
every source from which new or additional revenue 
can be obtained will be explored. 

In line with previous announcements there is no 
indication that the coming increased tax burden will 
be imposed retroactively on 1941 transactions. 


Compulsory Emergency Savings Plan 

With a view to providing the Treasury with a new 
powerful source of revenue and to combating inflation 
I have submitted to the Secretary of the Treasury, 
Hon. Henry Morgenthau, Jr., the following Plan for 
Compulsory Emergency Savings: 

Any sale, any payment, any transaction must be 
accompanied by a ten per cent compulsory purchase 
of defense savings bonds or a defense savings stamp. 
There would be not the slightest difficulty of enforc- 
ing this system, in states where it is customary to 
add the state sales tax to the purchase price. In other 
states it will be understood very easily. Any retailer 
will be compelled, according to this plan, to charge 
his customers ten per cent on the sales price. Sales 
3ut this 
plan should be extended also to all transactions, rent 


of ten cents and below may be exempt. 


payments, doctor, attorney and other professional 


fees, wages and salaries, dividends and interest, trans 
actions on the exchanges, real estate transfers, trust 
fees, annuities, gifts, hotel bills, public utility charges, 
wholesale and manufacturing sales, etc. 

In order to facilitate the collection it should be per 
mitted to use ordinary postage stamps as well, and 
the actual revenue belonging to the post office depart- 
ment will be ascertained statistically as is done in 
Great Britain, where ordinary postage stamps are 
accepted for Inland Revenue purposes also. Tempo 
rarily, the retailers should be permitted to issue scrips 
to the amount of Emergency Savings collected from 
their customers to be exchanged for regular savings 
stamps, within a month. Customers should be per 
mitted to bring with them their own postage or sav 
ings stamps to be affixed on privately manufactured 
or officially prepared forms or ordinary sheets, and 
the retailers would each time cancel the necessary 
amount of stamps with their signature or the firm’s 
seal. When filled out to the amount of $18.75, such 
forms or sheets may be exchanged for the regular 
defense bonds at any post office, as is done with the 
savings albums. 

This would at once become the most powertul 
source of government revenue and the Nation shou!d 
realize the necessity of an immediate common financial 
effort: There is not even a sacrifice in this plan for 
anybody since everyone will immediately receive 
full equivalent in form of government defense bonds. 
In case of retail, wholesale and manufacturing sales, 
hotel bills and public utility charges the ten per cent 
additional pay (compensated by defense bonds or 
stamps) should be added to the sales price, as is cus- 
tomary in the retailer’s sales tax in the states, and in 
all other cases the amount paid in the transaction will 
simply include the “emergency saving.” For instance, 
in case of a payment of dividends or salary amounting 
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to one hundred dollars, ten dollars will be paid in de- 
iense stamps and only ninety dollars in cash. 

The plan must be introduced without any delay. 
It will be not only a rich source of government rev- 
enue, but a most effective weapon against inflation. 

No doubt, there will be much confusion in the ad- 
ministration of this levy at the beginning, but it is 
more advisable to introduce it at the earliest date 
than to wait. In some cases it will be felt somewhat 
unfair but we must discard all opposition in advance, 
since everyone affected will receive full compensation. 
Both sides in a transaction must be legally held 
responsible for the payment of the levy. If I insist 
on “charging” the buyers in retail and other trade 
it is that I consider such an act fully justified—there 
is no loss to anybody—and particularly that it will 
automatically insure proper payment. In any sale the 
seller has to claim his just price and if we were to 
“charge” him with the payment he would be com- 
pelled to raise his price so far as the equivalent in 
form of defense savings bonds does not fully suit 
his expectations. There is no need of forbidding all 
redemption of the defense savings bonds under the 
system of the proposed Emergency Savings Plan, but 
it should be restricted to small amounts every month 
and at a prolonged notice (perhaps six months in ad- 
vance with the loss of interest, fully or partly). Of 
course, there is a possibility of issuing a special series 
of defense bonds for this Plan in addition to the 
existing G, F and E series. 

The advantage of the Emergency Savings Plan in 
comparison with an ordinary capital levy or a forced 
loan is that the taxpayer contributes at a time when 
he collects some income or spends his income, and 
at the same time he receives a full equivalent thus 
only postponing the final disposition of his funds: 
if he waits, he receives a very substantial compensa- 
tion in form of accrued interest. All those who fail to 
comply with the law of enforced Emergency Savings 
should be held liable to a fine (payable in cash) of 
double the amount of avoided subscription. In all 
legal litigations concerning transactions liable to the 
levy the courts should scrutinize whether the trans- 
action was duly accompanied by a payment of defense 

stamps or defense bonds. The banks should be per- 
mitted to honor checks which contain the order to pay 
part of the amount in defense savings stamps or bonds. 
This would greatly facilitate collection of Emergency 
Savings. 





As soon as the people find out the highly important 
aims of this Plan, they will certainly codperate.— 
Paul Haensel, Professor at Northwestern University. 


State Gasoline Taxes Soar in 1941 
Gasoline tax revenues of the forty-eight states will 
show an increase of $94,000,000 for 1941, reaching the 
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enormous total of $9604,361,000 for the year, according 
to reports of state tax departments. 

Motorists are now paying to the states more money 
in taxes on a single beneficial product—motor fuel— 
than the total everybody paid in all kinds of state 
taxes in any year prior to 1924—only sixteen years ago. 
In 1923 the total tax receipts of the forty-eight states 
stood at $917,000,000, an amount considerably lower than 
the gasoline tax collections of the states in 1941. 

During the past five years the annual gasoline tax 
revenue of the states has increased by approximately 
$350,000,000. State gasoline tax receipts in 1941 show 
a gain of 55 per cent over the $616,851,000 of such 
revenue received by the states in 1935. This great 
expansion in gasoline tax revenue has resulted chiefly 
from the spreading out of automobile ownership and 
greater annual travel of automobiles. During the past 
five years the number of motor vehicles on the high- 
ways has increased by approximately 6,000,000. Also, 
annual mileage of motor vehicles has increased sub- 
stantially. This increased travel per vehicle shows an 
increase of six per cent in 1941 over last year. 
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Community Income and Alimony— Taxation 
[Concluded from page 8] 

title to it. At the very most such a prohibition means 
that income cannot be taxed to a person who has neither 
title to, nor command over, nor benefit from such in- 
come.** Clearly this is not the situation where income 
from earnings is taxed to the person who earns the 
income, or income from property to the person who 
owns the property. 

There is more reason for questioning the constitu- 
tionality of the House proposal to require compulsory 
joint returns than that of the Senate to tax com 
munity income in the same way that marital income 
is taxed generally. It would appear, however, that 
requiring compulsory joint returns is constitutional. 
The case which comes immediately to mind in this 
connection is, of course, Hoeper v. Wisconsin,®® where 
the Supreme Court held that a Wisconsin statute re- 
quiring a husband to make a joint return of his income 
and that of his wife violated the due process clause of 
the Fourteenth Amendment. Hoeper v. Wisconsin, 
however, is more of a puzzle than a precedent. In the 
hands of a hostile court it could be used to strike down 
an amendment to the federal income tax compelling 
joint returns. Fora court which would regard such a 
proposal with a fair degree of complacency, as there 
is every reason to believe the present Supreme Court 
would, it does not present any serious obstacle. 

The difficulty in connection with [oeper v. Wiscon- 
sin may be made clear by a brief analysis of the form 
which the House proposal to require joint returns 
took. Although a husband and wife were required to 
file a joint return, it was also provided that the tax 
upon their joint income might be apportioned between 
them according to their respective contributions to the 
joint income.*® In other words, the House proposal 
took care to avoid taxing one spouse upon the income 
of the other. All that it did was to determine the rate 
of tax upon the income of each spouse by the amount 
of their joint income. It is not clear whether this is 
what the Wisconsin statute, which was declared un- 
constitutional in Hoeper v. Wisconsin, did or not. 
Although the Wisconsin Act seems to have provided 
for the allocation of the tax due upon a family income 
among the members of the family,** the Supreme Court 
apparently considered the statute upon the assumption 
that it not only determined the rate of tax upon the 
husband’s income by the income of the other members 
of the family, but actually taxed the family income to 


33 Cf. Corliss v. Bowers, 281 U. S. 376 (1930); Burnet v. Wells, 289 
U. S. 670 (1933). 

“Cf. Lucas v. Earl, 281 U. S. 111 (1930); Helvering v. Clifford, 309 
U. S. 331 (1940); Helvering v. Horst, 311 U. S. 112 (1940); Helvering 
v. Eubank, 311 U. S. 122 (1940); Harrison v. Schaffner, 312 U. S. 579 
(1941). 

55 284 U.S. 206 (1931). 

56H, R. 5417, Sec. 111 (1940). 

37 St. Wis. 1929, Sec. 71.09(4)(c). This portion of this Wisconsin 
Act is quoted in the opinion of the Court in Hoeper v. Wisconsin, 
284 U.S. 206. 213 (1931). 
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him.°* If this is the basis of Hoeper v. Wisconsin then 
it has no bearing upon the constitutionality of the 
House proposal. 

The provision which appeared in the 1941 Act in 
its initial stages requiring compulsory joint returns 
did not tax income of one spouse to the other. It did, 
however, determine the rate of tax upon income of 
a married couple by their aggregate income. The 
square question raised by the proposal to require com 
pulsory joint returns, therefore, is one of discrimina 
tion. The due process clauses do not, of course, forbid 
classifications and consequent discriminations under 
an income tax. They simply prohibit unreasonable 
classifications and discriminations. Is it reasonable to 
determine the rate of tax upon the income of a married 
person by his income and that of his spouse? Is it 
reasonable to tax married couples at a higher rate than 
single persons? Clearly it would seem to be. It may 
seem odd to say that it is reasonable to discriminate 
in favor of married couples by taxing them at lower 
rates than single persons, as Mr. Altman proposes 
to do, and that it is also reasonable to discriminate 
against married couples by requiring joint returns and 
taxing them at higher rates than single persons. Any 
inconsistency here, however, is more apparent than 
real. Reasonableness in connection with due process 
of law is a term of art. It does not mean the most 
sensible thing which could be done. It is rather the 
opposite of nonsensical. If a thing is not obviously 
silly, it should be held to be reasonable under the due 
process clauses of the Fifth or Fourteenth Amend- 
ments. In one’s own personal life there are frequently 
competing alternatives of conduct both of which are 
reasonable. The same thing is true in the field of 
public affairs. The interest of the state in the institu- 
tion of marriage would justify taxing married people 
at lower rates than those who are single. On the 
other hand the economic and substantial unity of a 
married couple, and the desirability of preventing tax 
avoidance by intra-family conveyances of income- 
producing property, justifies taxing the income of a 
husband and wife as a unit, and at higher rates than 
those applied to the income of unmarried persons. 


I N ORDER to get around possible constitutional objec- 
tions based upon Hoeper v. Wisconsin it has been 
suggested that instead of the straightforward procedure 
of requiring married couples to file joint returns, the 
same result might be achieved by denying deductions 
to married couples unless they file a joint return.®? It 





58 ““As applied in the Hoeper case the Wisconsin law imposed upon 
the husband the whole tax for the combined income; it did not 
apportion the tax between the spouses. The appellant made this 
clear in the opening statement of this brief, which reads: ‘Whether 
the two statutes might have been construed as together authorizing 
only a collection from each spouse of that one’s proportionate share 
of the tax is not involved.’ ’’ Bruton, cp. cit. supra note 14 at 1193. 

5° Paul and Havens, ‘‘Husband and Wife under the Income Tax.”’ 
(1936) 6 Brooklyn L. Rev, 241, 270. 
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has also been suggested that although it is constitu- 
tionally impossible to require joint returns, it might 
be feasible to tax a husband and wife as an association 
and require one return of the “association’s” income.® 
oth of these plans seem needlessly awkward and 
devious. 

It is true that the Supreme Court has held that de- 
ductions are matters of legislative grace which Con- 
gress is free to grant or withhold in its discretion. 
The Court has even gone to the extent of holding that 
it was proper to condition the allowance of a deduction 
upon the payment of a tax which the Court assumed 
Congress lacked constitutional power to impose." It 
is possible that the national legislature may be able 
to require joint returns indirectly by denying deduc- 
tions, although it cannot do so directly. The difficulty 
with denying deductions to married couples unless 
they file joint returns seems, however, to cut deeper 
than the question of whether deductions are a matter 
of legislative grace.®? Is Congress free not only to 
vrant or withhold deductions, but to discriminate 
against certain classes of taxpayers in this way? 
\Vould it, for example, be constitutional to deny a 
deduction for charitable contributions to people with 
blue eyes? Whether or not deductions can be denied 
to married couples who refuse to file joint returns, 
seems to turn upon whether or not it is reasonable to 
require married persons to file joint returns. It has 
been held that a legislature cannot deny a deduction 
when this really amounts to imposing a tax which the 
legislature could not impose directly. It would seem 
that the constitutional power to deny deductions is 
limited by the due process clause to the extent that 
this power must not be exercised oppressively to dis- 
criminate unreasonably against a certain class of tax- 
payers. If this is true, then the same constitutional 
issue must be faced whether compulsory joint returns 
are required directly, or whether they are forced indi- 
rectly through denial of deductions. It is better to 
meet the problem squarely and honestly by requiring 
joint returns directly. If taxpayers were given their 
option of filing a joint return or foregoing deductions 
upon separate returns, the amount of tax which a 
married couple would pay would depend upon whether 
they had sufficient deductions to warrant filing a joint 
return. The amount of tax which a person owes should 
not depend upon adventitious circumstances and the 
cunning exercise of an election like this. 


* Reiling, ‘‘Taxing the Income of Husband and Wife,’’ (1935) 13 
Tax Mag. 198, 200. 

*1 Helvering v. Independent Life Insurance Co., 292 U. S. 371 
(1934). 

62 ‘Tt is probable that this method would be unconstitutional as a 
discrimination without substantial basis.’’ Paul, ‘‘The Background 
of the Revenue Act of 1937,’’ (1937) 5 U. of Chi. L. Rev. 41, 85, 
note 278. 

83 National Life Insurance Co. v. United States, 277 U. S. 508 
(1928); Missouri v. Gehner, 281 U. S. 313 (1930). Cf., however, 
Denman v. Slayton, 282 U. S. 514 (1931) and Helvering v. Independ- 
ent Life Insurance Co., 292 U.S. 371 (1934). 
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The proposition that joint returns cannot be re- 
quired directly of married couples but the same result 
can be achieved by calling a husband and wife some 
kind of association is certainly cynical and probably 
unsound. There is no particular incongruity in re- 
garding husband and wife as an association. Marriage 
has its perfectly legitimate economic aspects as well 
as its sentimental phases. There is sufficient economic 
unity to justify treating a married couple as an inde- 
pendent tax entity. The tragic aspect of the sugges- 
tion to tax married people as associations lies, 
however in the tacit implication that the Supreme 
Court is so wrapped up in legal trivia that it would 
hold a provision requiring compulsory joint returns 
unconstitutional and a provision declaring that hus- 
band and wife are an association and are to be taxed 
as such constitutional. There is, of course, a lunatic 
fringe of judicial decisions which have reached some 
queer results. Constitutional Law has not been free 
from them. If, however, there is one virtue which 
has been demonstrated by the present Supreme Court 
in dealing with tax cases, it has been an earnest effort 
to cut through legal forms to economic substance. It 
is nearly inconceivable that if the Court felt that it 
was not constitutional to require joint returns directly 
from married couples, it could be hoodwinked into 
reaching a different result by the transparent verbal 
device of calling husband and wife an association. 
Nothing would be gained by a provision taxing hus- 
bands and wives as associations beyond phrasing the 
requirement for joint returns in the most awkward 
fashion possible. ; 

The Supreme Court could, of course, hold either th 
Senate proposal for taxing community income to the 
spouse who earns the income or whose property pro- 
duces it, or the House proposal for compulsory joint 
returns, unconstitutional. In trying to appraise the 
constitutionality of a statute one is necessarily re- 
duced to speculation about probabilities. There is no 
mechanical yardstick by which to measure the consti- 
tutional validity of a law. Upon the basis of prob- 
abilities it seems clear, however, that it is exceedingly 
unlikely that the Supreme Court, constituted as it is 
to-day, will place any constitutional obstructions in 
the path of either proposal. 


HE CHOICE between the House and Senate pro- 

posals should be made not upon the basis of 
imaginary constitutional difficulties, but by seeking to 
determine which is the wiser way of dealing with com- 
munity income. In the end this will probably come down 
to how one feels about taxing married couples at higher 
rates than single persons. There are, however, certain 
definite facts which may well be taken into account 
in arriving at that state of fixed feeling which we like 
to label an objective judgment. 
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The proposal requiring compulsory joint returns 
has two objectives. It seeks to eliminate the discrim- 
ination in favor of taxpayers in community property 
states. 








But it also seeks to effectuate certain social 
policies by taxing marital income as a unit. On the 
other hand, the Senate proposal has only one objective 




















the elimination of the community property abuse. 








It seems wiser to seek these objectives separately. 
No one can legitimately question the evil of the pres- 
ent federal income tax discrimination in favor of tax- 
payers in 














community 





property states and_ the 
desirability of excising it from the revenue law. 
Whether or not family income should be taxed as a 




















unit is, however, a highly controversial issue. To 
reduce the question to one of simple arithmetic if a 
bachelor has an income of $50,000 a year and a maid 
a similar income, under the proposed amendment re- 
quiring joint returns, it would cost them approxi- 
mately $11,000 a year to marry. 
and socially sensible? 






































Is this fair and just 








The English require compul- 
a 

sory joint returns, a requirement which A. P. Herbert 

in an amusing sketch calls the tax on virtue.” 














It may 
well be doubted whether compulsory joint returns are 
quite the incentive for fornication which Mr. Herbert 
intimates they are; however, they would undoubtedly 
impose a burden upon a socially desirable relation. 



































This is not a necessary burden from the point of 
view 











f£ eliminating the community property evil. 
Nor is it by any means clear that it is necessary to 
prevent family tax avoidance. A good deal has been 
accomplished in this direction already by the tax on 
personal holding companies,” the provision disallow- 
ing losses on family sales,** and legislation, both con- 






































gressional © and judicial,®* by which the income from 
certain trusts is taxed to the grantors of these trusts. 
One way of dealing with family tax avoidance is to 
disregard family transfers entirely and tax the income 


























from property transferred within the family to the 
original owner of the property.®® 











This would prevent 
tax avoidance not only by transfers between husband 
and wife but by transfers within the family group. 
Moreover, unlike compulsory joint returns, it would 


























not fall indiscriminately upon just and unjust alike, 








but apply only to situations where there is actually 
tax avoidance. 











The wisdom of requiring compulsory joint returns 
is clearly debatable. The justice of taxing community 
income upon the same basis that income of married 
people generally is taxed, is not. 























The sensible thing 








* “Rex v. Pratt and Merry’’, Herbert, Uncommon Law (1936) 233. 

® Int. Rev. Code, Secs. 500-503 (1939). 

% Int. Rev. Code, Sec. 24 (b) (1939). 

% Int. Rev. Code, Secs. 166, 167 (1939). 

8 Douglas v. Willcuts, 296 U. S. 1 (1935); Helvering v. 
296 U. S. 551 (1935); Helvering v. Stokes, 296 U. S. 
Helvering v. Clifford, 309 U. S. 331 (1940). 

°° Cf. Canadian Income Tax Act, 1926, 16 & 17 Geo. V, ¢ 
19 Yale L, J. 1279, 1288 (1940), 
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». 10, Sec. 7; 











The Tax Magazine 









to do seems to be to adopt the Senate proposal at 
once and defer the problem of compulsory joint returns 
for further study. The only possible argument against 
this appears to be that the best way to “put over” com- 
pulsory joint returns on the American public, is by 
linking this proposal with the community property 
abuse. If this is an argument, it is an argument on 
a plane which obviously has no place in a discussion 
of this character. 


II. Taxation of Alimony 


The taxation of alimony, like that of community 
income, illustrates the unhappy consequences which 
follow the failure of Congress and the courts to co- 
operate in designing wise and just tax laws. While the 
Supreme Court, however, reached the unfortunate re- 
sult of Poe v. Seaborn® by disregarding orthodox legal 
conceptions of taxable income, the rules regulating the 
taxation of alimony are almost entirely the product 
of literal adherence to settled legal analogies. 


In the taxation of alimony the initial point of refer- 
ence is Gould v. Gould,"’ where it was held that alimony 
did not represent taxable income to a divorced wife 
under the federal income tax. Mr. Justice McRey- 
nolds delivered the opinion of a unanimous court. 
Quoting from Audubon v. Shufeldt ™ to the effect that 
alimony does not arise as the result of any contract, 
express or implied, but represents a portion of the 
husband’s estate to which the wife is equitably en- 
titled, because of the natural and legal obligation of 
the husband to support her, he concluded that he “was 
unable to assert that alimony paid to a divorced wife 
under a decree of court falls fairly within” the term 
income as it was used in the 1913 Act. Mr. Justice 
McReynolds’ opinion was brief and somewhat obscure. 
Stating what seems to have been his position with 
perhaps equal obscurity but less brevity, alimony is 
not taxable as income because it represents simply the 
commutation of the wife’s right of support. A woman 
living with her husband is not taxed upon the food 
and lodging which he gives her, nor upon the raiment 
with which he adorns her, nor the other appurtenances 
of the properly tended wife. When she departs from 
her husband’s: bed and board, the payments he is 
required to make in lieu of this support partake suffi- 
ciently of the character of the support to share the same 
immunity from income taxation. 


“Taxation,” asserted Mr. Justice McReynolds upon 
another occasion, “is an intensely practical matter.” ™ 
Although the reasons which he assigned for not taxing 
alimony to a divorced wife in Gould v. Gould scarcely 





7 2982 U. S. 101 (1930). 

71245 U. S. 151 (1917). 

72181 U. S. 575, 577, 578 (1901). 

733 Farmers’ Loan & Trust Co. v. 


Minnesota, 280 U. S. 204, 212 
(1930). 
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strike one as intensely practical, the decision was far 
from as unrealistic as its formal logic indicates. From 
a practical point of view there is a very clear difference 
between taxing a woman living with her husband upon 
the support which he furnishes her and taxing a 
divorcee upon her alimony. It would create a bit of 
a commotion if a collector of internal revenue turned 
up at the breakfast table of Mrs. and Mrs. Jones and 
demanded that Mrs. Jones return the fair market value 
of the portion of Mr. Jones’s bed which she shares. 
On the other hand, there are no obvious administra- 
tive or social objections connected with requiring a 
divorced wife to report her alimony as income. 

The key to the decision in Gould v. Gould, however, 
is the concluding sentence of the opinion, where Mr. 
Justice McReynolds made this significant observation : 
“The net income of the divorced husband subject to 
taxation was not decreased by the payment of alimony 
under the court order.” ** Alimony was not taxed to 
the divorced wife in Gould v. Gould because this would 
have led to double taxation. The restrained indecision 
of Mr. Justice McReynolds’ language is striking. He 
did not say flatly that alimony is not income. He said 
that he was “unable to assert” *® that it was. The 
Court could have held alimony taxable as income of 
the wife in the Gould case, but it refrained from doing 
so because this would have led to taxing the money 
paid for the support of the wife twice—once to the 
husband, since as a personal expense it could not be 
deducted from his income, and again to the wife. 

Gould v. Gould settled and, in view of the limitations 
of the income tax statute denying deduction for alimony 
payments, settled wisely the taxation of alimony. It 
did not, however, touch the problem of taxing income 
from a trust set up for a divorced wife in lieu of 
alimony. For twenty years the lower courts wrestled 
with this problem ** until it finally came before the 
Supreme Court in the famous case of Douglas v. 
Willcuts.**7 Then they wrestled with Douglas v. Will- 
cuts.*8 Without probing deeper into that decision 
than is necessary for the present purpose, it held that 
income from an alimony trust is taxable to the husband 
who creates the trust. The later difficulty with the 
case sprang from the fact that the court assigned, or at 
least appeared to assign, two different reasons for its con- 
clusion. Apparently the husband was properly taxable 
upon the income from the trust, because by creating 
the trust he appropriated future income to meet the 
obligation to support his wife, and because the income 
from the trust was used to discharge a continuing 
obligation to support her. These two lines of reason- 





4 245 U. S. at 154 (1917). 

3 Td. at 153. 

7% Paul, ‘‘Five Years with Douglas v. Willcuts’’, (1939) 53 Harv. 
L. Rev. 1, 2-5. 

7% 206 U.S. 1 (1935). 

78 Paul, op. cit. supra note 76. 
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ing look similar, and indeed the result in Douglas v. 
Willcuts could have been reached by pursuing either 
one of them. They are not, however, the same, as the 
confusion which followed that case demonstrated. If 
the basis for taxing income from an alimony trust to 
the settlor of the trust is that he has appropriated 
future income to meet his obligation of supporting his 
wife, it does not matter whether there is a continuing 
obligation to pay alimony to the wife after the trust 
is created. If, however, the basis of taxing the hus- 
band is that the income from the trust is used to 
discharge a continuing obligation of the husband, then 
whether or not he is taxable turns upon the existence 
of such a continuing obligation. If the creation of the 
trust completely discharges any obligation of support, 
the income from the trust cannot be taxed to the husband. 


IVE years after the decision in Douglas v. Willcuts, 

which means five years of litigation in the lower fed- 
eral tribunals and endless administrative uncertainty, 
the problem of the taxation of income from an alimony 
trust was passed upon again by the Supreme Court in 
Helvering v. Fuller.*® The Court found that under 
the local state law the husband by creating the trust 
had discharged any future obligation to support his 
wife. Eight of the Justices felt, therefore, that he 
could not be taxed upon the income from the trust 
because it was not used to meet a continuing obliga- 
tion. The lone dissenter, Mr. Justice Reed, thought 
that the husband should be taxed upon the income 
from the trust. He interpreted the Douglas case to 
mean that income from an alimony trust is taxable 
to the husband who creates the trust, regardless of 
whether or not the creation of the trust discharges 
his duty of support, because by the trust he has appro- 
priated future income to meet this obligation. 

From a practical point of view a good deal can be said 
in favor of Gould v. Gould *° and Douglas v. Willcuts.** 
Little, if anything, can be said, however, in praise of 
Helvering v. Fuller.2* Although it seems silly to say 
that alimony should be taxed to a divorced husband 
rather than to his lawfully unwedded wife, as the 
Supreme Court did in Gould v. Gould, it is important 
to bear in mind that the Court in that case did not 
have open to it the choice of whether to tax alimony to 
the husband or to the wife. Under the federal income 
tax as it stood at that time, and for that matter as it 
stands today, there was no way in which alimony 
could be taxed to the wife alone. It went into the 
husband’s gross income and it could not be taken out 
again by any deduction allowed by the statute. The 
alternatives before the Court in the Gould case were 





79 310 U. S. 69 (1940); 9 Duke Bar Ass’n. Jour. 26 (1941). 
8% 245 U. S. 151 (1917). 

81 296 U.S. 1 (1935). 

82 310 U. S. 69 (1940). 
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to tax alimony to the husband alone or to tax it to the 
husband and again to the wife. The Court chose the 


single tax upon the husband. It was a wise choice. 


The practical wisdom underlying Douglas v. Willcuts 
is that it puts the man who pays his alimony through 
the medium of a trust upon the same footing as one 
who pays without the intervention of a trust. It is 
obvious that the Court could have distinguished Gould 
v. Gould in deciding Douglas v. Willcuts and held that 
income from an alimony trust is taxable to the wife 
as the income of a beneficiary of a trust. In Helvering 
v. Butterworth, the Court held that a widow who 
elected to take a stipulated annual sum from the in- 
come of a trust in lieu of dower was taxable as a bene- 
ficiary of a trust, rather than a purchaser of an annuity. 
It would not have been less plausible to say that a 
divorced wife who elects to take income from a trust 
in lieu of alimony acquires the tax status of a bene- 
ficiary of a trust, and is taxable under the trust pro- 
visions of the statute. 


If, however, the Court had held that the income 
from the trust in Douglas v. Willcuts was taxable to 
the wife, it would have encountered the problem of a 
double tax, since this was apparently used to dis- 
charge the husband’s obligation and it was pretty 
well settled even before Douglas v. Willcuts that the 
discharge of an obligation results in a realization of 
income by the obligor.“* The Court was confronted 
with the same sort of problem in Douglas v. Willcuts 
that it faced in Gould v. Gould. In both cases it felt 
that the income used for the wife’s support was taxable 
to the husband. The question was whether it should 
be taxed again to the wife. By declaring that the pro- 
visions of the statute taxing income to the beneficiary 
of a trust only apply where the trust income is no 
longer that of, and taxable to, the grantor of the trust, 
the Court escaped imposing a tax upon the wife. The 
net result was that alimony and income from an alimony 
trust were both held to be taxable to the husband. 
From a practical point of view there seems to be as 
much reason to tax the husband in one case as in the 
other. Although as an original proposition alimony 
probably should be taxed to a divorced wife rather 
than to her former husband, there is certainly no rea- 
son to tax it to both of them, and if the only alterna- 
tives are a double tax or a tax to the husband, it seems 
clearly wiser to limit the tax to the husband. 

Helvering v. Fuller follows logically enough from 
Douglas v. Willcuts, if one assumes, as the majority 
did, that the major premise of the Douglas case is that 
income from an alimony trust is taxable to the husband 
only when the income from the trust is used to dis- 

83 200 U. S. 365 (1933). 


* Old Colony Trust Co. v. Commissioner, 279 U. S. 
United States v. Boston & Maine Railroad, 279 U. S 


716 (1929); 


. 732 (1929). 
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charge a continuing obligation of the husband. This 
is not, however, as Mr. Justice Reed pointed out, a 
necessary assumption from the reasoning in the Douglas 
case. Nor was it a particularly fortunate assumption. 

The espousal of the continuing obligation theory in 
Helvering v. Fuller has more than one bad aspect. In 
order to ascertain to whom the income from an alimony 
trust is taxable, it is necessary to determine whether 
after the creation of the trust there is a continuing 
obligation on the part of the husband for alimony. 
This is an inherently difficult question. The conception 
of a continuing obligation is far from clear and definite. 
Moreover, the existence of such an obligation depends 


upon local state law which is frequently obscure and 
difficult to ascertain.*® 


PART from the administrative problem which it 

poses, Helvering v. Fuller destroys any uniformity 
in the taxation of alimony trusts and discriminates in 
favor of taxpayers in some states and against those 
in others, since in some states an alimony trust can be 
created which will discharge any future obligations 
on the part of the husband, while in others it cannot. 
Helvering v. Fuller \eads to the same sort of situation 
as Poe v. Seaborn,*® where a man’s federal income tax 
depends not upon his ability to pay, but upon where 
he happens to live. It is true, of course, that the lack 
of uniformity here is due to differences of local state 
law rather than to anything in the federal law itself. 
This was also true of Poe v. Seaborn. In both cases, 
however, the local law became important because of 
the test of taxability adopted by the Supreme Court. 
[f the Court in Poe v. Seaborn had followed Mr. Justice 
Holmes’s advice to attribute the fruit to the tree which 
produced it, the difficulty about taxing community 
income would never have arisen. If the majority in 
Helvering v. Fuller had accepted Mr. Justice Reed’s 
interpretation of Douglas v. Willeuts, the taxation of 
alimony trusts would have been freed from conflicts 
in local law, because the existence of a continuing 
obligation under the local law would have been 
immaterial. 

Helvering v. Fuller eliminated some of the uncer- 
tainty created by Douglas v. Willcuts, but it did so 
only to the extent that it decided that of two possible 
tests of taxability, the less certain must be followed. 
Douglas v. Willcuts left open the problem of whether 
income from an alimony trust is always taxable to the 
husband who creates the trust, or is only taxable to 
him where there is a continuing obligation to pay 
alimony. Helvering v. Fuller answered this question. 
It answered it, however, not by laying down the clear 


“The difficulty of determining whether there is a continuing 
obligation may be clearly seen by comparing Helvering v. Fitch. 
309 U. S. 149 (1940) and Helvering v. Leonard, 310 U. S. 80 (1940) 
with Helvering v. Fuller, 310 U. S. 69 (1940). 

282 U. S. 101 (1930). 
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and simple rule that income from an alimony trust will 
always be taxed to the husband, but by adopting a 
test of continuing obligation, which is far from clear 
and simple. 

Of course, Helvering v. Fuller was not an open and 
shut case. It would not have reached the Supreme 
Court if it had been, and the Court would not have 
divided in deciding it. There is one argument in favor 
of the case which it is difficult to meet. Ifaman makes 
an outright conveyance to his wife in discharge of any 
future obligation to pay alimony, he will not be taxed 
upon the income from the property transferred to her. 
Moreover, if after she receives the property the wife 
transfers it to a trust for her benefit, the husband will 
not be taxed upon the income from the trust. It is 
arguable that in substance this is what occurs where 
instead of making an outright settlement a man creates 
a trust for his divorced wife which completely relieves 
him of any further obligation toward her. The problem 
here is, of course, clear. On one side you have an 
alimony trust where there is a continuing obligation 
and the income from the trust is taxed to the husband. 
On the other, you have an outright settlement which 
relieves the husband from any further income tax lia- 
bility. With which does the intermediate situation of 
an alimony trust the creation of which discharges any 
future obligation of the husband belong? As far as 
competing legalistic considerations are concerned, 
doctrinal rationalizations are at hand to put the Hel- 
vering v. Fuller type of trust into either category. This 
depends upon whether one favors the continuing obliga- 
tion theory of the majority in Helvering v. Fuller or 
Mr. Justice Reed’s “appropriation” theory. From the 
viewpoint of administrative convenience and fairness, 
however, all alimony trusts should be taxed in the 
same way. 

The administrative convenience of such a classifica- 
tion is too clear to merit comment. It avoids the 
difficult inquiry into whether or not there is a con- 
tinuing obligation. Income from an alimony trust is 
taxable to the husband. That is all there is to it. 

The problem of what is fair is more complex. Is it 
more equitable to treat taxpayers who create alimony 
trusts in the same way, or to treat taxpayers who dis- 
charge their future obligation to pay alimony by a 
present settlement, either outright or in trust, in the 
same way? There is bound to be some inequality 
regardless of where you draw the line in the situation 
raised by Helvering v. Fuller. The question is not one 
of not discriminating at all (although this can be 
achieved by a simple amendment to the income tax) 
but of the least obnoxious discrimination. Under the 
doctrine of Helvering v. Fuller whether or not a hus- 
band who creates an alimony trust can escape paying 
a tax upon the income from the trust ultimately comes 
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down to the question of where he lives—whether the 
local state law allows him to discharge his future 
obligations to his wife by creating a trust for her. If 
Mr. Justice Reed’s dissent in Helvering v. Fuller had 
prevailed in the decision of that case, then whether a 
man would be taxed upon the income from property 
used for the benefit of his divorced wife would have 
depended upon whether he made an outright settle- 
ment upon her, or created a trust for her. There are 
some advantages from the viewpoint of the husband 
in an alimony trust over an outright settlement. Al- 
though in some instances these may be slight, they 
seem to afford a more rational basis for determining 
his taxability than the place where he lives, or the 
local law governing the dissolution of his marriage. 


Apart from Helvering v. Fuller, which could have 
been decided more wisely without any assistance from 
Congress, the difficulties which the courts have en- 
countered in taxing alimony are due primarily to the 
faulty legislative foundation upon which they have 
been forced to build. The answer to these problems 
lies in better legislation. When the 1941 Act was 
introduced into the Senate it provided a solution which 
was both sane and simple.** Although the proposal 
of the Senate Finance Committee was rejected, this 
was done under a promise of later consideration.®* It 
is highly desirable that this promise be adhered to. 


Feet should be taxed as the income of the 
divorced wife, and it should not be taxed to the hus- 
band. It really is her income. Alimony payments or 
payments from an alimony trust may discharge a 
moral or social obligation of the husband, but under 
the peculiar circumstances of the situation, this is a 
pretty tenuous ground for taxing him. The doctrine 
which has grown up to the effect that the discharge 
of an obligation constitutes income to the person 
whose obligation is discharged was devised primarily 
to prevent tax avoidance. In that context it is a useful 
tool. There is no question of tax avoidance, however, 
in connection with alimony or an alimony trust. No 
one but a psychopath would divorce his wife in order 
to save on income taxes. The fair way to tax alimony 
is to tax it to the divorced wife, not to the husband. 
This is exactly what the Senate Finance Committee 
proposed to do. Under the Committee’s proposal 
alimony was taxed to the wife. A double tax upon 
the husband was avoided by providing that he could 





81 Finance Committee Report No. 673, 77th Cong., ist Sess. 140, 
155-159 (1941). 

88 Conference Report on H. R. 5417, 77th Cong., ist Sess., 87 Cong. 
Rec. 7597, 7599 (Sept. 15, 1941). Cf. Time, vol. 38, No. 14 (October 
6 1941) at p. 70, under the heading ‘‘People’’ and the subheading 
“Fortunes of Fortunes’’: ‘ ‘Liz’ Whitney, John Hay Whitney’s 
ex-wife, and Gwladys Hopkins Whitney, ex of Cornelius Vanderbilt 
Whitney, helped form a lobby in Washington against a proposal to 
tax ex-wives for the alimony they get and let ex-husbands deduct 
the alimony they pay. Dropped once, the measure is due to re- 
appear.”’ 





deduct such payments from his gross income. In the 
case of alimony trusts, income from such trusts was 
taxed to the wife and not to the husband. 


The rule suggested by the Senate Finance Com- 
mittee is a fair rule and a simple rule.*® Under the 
amendment proposed the income used for the support 
of a divorced wife is taxed to the wife and not the 
husband. Substance rather than form governs. It 
does not matter whether the husband discharges his 
obligation to support his wife by straight alimony 
payments, an alimony trust, or outright settlement of 
a lump sum. Moreover, there is no need to make a 
distinction, which is so difficult to draw in a concrete 
case, between alimony trusts where there is a con- 
tinuing obligation on the part of the husband and 
where any such obligation is completely discharged, 
since the income from both types of trusts is taxed in 
the same way. 












There are no perfect taxes and it is possible to sug- 
gest some objections to the amendment proposed by 
the Senate Finance Committee. One objection which 
is real is that it would result in some loss of revenue. 
Under the existing system alimony in most cases is 
taxed as part of the husband’s income, with the result 
that it enters into the computation of his surtax and 
results normally in a higher overall tax than would 
result from taxing alimony separately to the wife. 
The only answer to this is that if it is just to tax 
alimony to wives rather than to husbands then the 
government must be content to lose some revenue 
here and try to pick it up somewhere else, where this 


can be done fairly. Taxation without justice is simply 
extortion. 











It is possible to contend that it is really more just 
to tax alimony to husbands than to wives. An argu- 
ment along these lines would start with the proposi- 
tion that where a husband and wife are happily married 
the money which the husband uses to support his wife 
is taxed to the husband and enters into the computa- 
tion of his surtax. Taxing the money used for the 
support of a divorced wife to the wife rather than to 
the husband, would discriminate in favor of divorced 
couples. You could, of course, even carry this to the 
silly extreme of arguing that it would encourage divorce. 
The answer is obvious. There are cases where it is 
desirable and sensible to tax income to one person 
rather than to another to prevent surtax avoidance. 
For example, if a man creates a revocable trust, the 
income from the trust is taxed to the creator of the 
trust, rather than to the trustee or to the beneficiary, 
in order to prevent people escaping from surtaxes by 
dividing up their income. If alimony were a device 





























® Alimony is taxable to the wife and deductible by the husband 
under the English Income Tax, Konstam, The Law of Income Tax 
(1933) 190, 191, 327; Paul, op. cit. supra note 76, at 33. 
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to escape paying a surtax, it should be taxed to the 
husband. Moreover, if it were something used for 
the benefit of his family it might be taxed to him be- 
cause it benefits him. Obviously, however, alimony 
is not a tax-dodging scheme, and divorce ends any 
family relation, disrupting family unity. There is no 
reason either from the point of view of preventing tax 
avoidance or because of any sensible social and eco- 
nomic conception of income why alimony should enter 
into the computation of a divorced man’s surtax. 

Conceding that it is desirable to tax alimony to 
divorcees rather than to their former husbands, is it 
constitutional to do so? It would clearly seem to be. 
Alimony is a sufficiently real economic benefit to a 
divorced wife to justify taxing itas herincome. There 
is, moreover, no problem connected with not taxing 
alimony to the husband, because Congress has power 
to allow deductions as it chooses. This, at least, is 
the broad doctrine laid down by the Supreme Court.” 
It is not unlikely that there are some limitations on 
Congress’ power to grant deductions, but if there are, 
they would scarcely seem to apply to a situation like 
this where there is a sound and sensible reason for 
granting the deduction. 

A possible argument against the constitutionality 
of taxing alimony to divorced wives is that the Sixteenth 
Amendment only gives Congress power to impose an 
unapportioned tax upon income and the Supreme Court 
has held that alimony is not income. Of course, the 
Court in the Gould case ® did not hold that alimony 
was not income in the constitutional sense of the 
Sixteenth Amendment, but that it was not income in 
the sense in which that term was used in the 1913 Act. 
The Gould case went to construction rather than con- 
stitutionality. It might be said, however, that when 
Congress taxes income without limitation it intends 
to tax to the maximum of its constitutional power 
and, therefore, the term income in the 1913 Act meant 
income which Congress could tax under the Sixteenth 
Amendment, and the Gould case was really a decision 
that alimony is not income within the meaning of the 
Amendment. This argument is plausible, although it 
is very doubtful whether it will stand up under the 


searching analysis to which it would be subjected by 
the present court. 


T WOULD be easier to say what the Gould case stands 
for, if the opinion in that case were less obscure. 
Conceivably, it may stand for either one of two proposi- 
tions. One is that alimony was not taxable to a 
divorced wife under the 1913 Act because Congress 
showed an intention not to tax it to the wife, since 
it failed to provide any method by which alimony pay- 





® Helvering v. Independent Life Insurance Co., 292 U. S. 371 
(1934). 


% Gould v. Gould, 245 U. S. 151 (1917). 
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ments could be deducted by the husband. If this is 
the true basis of Gould v. Gould, it is clearly not a 
holding to the effect that alimony is not income in the 
sense of that term in the Sixteenth Amendment. 

It is possible, however, to argue that the Court really 
held in the Gould case that alimony is not in its nature 
income. Some basis for this contention may be found 
in the Court’s discussion of the legal character of 
alimony and the further fact that it is difficult to fit it 
into some of the classic definitions of taxable income. 
Thus, for example, a famous definition of taxable in- 
come is that of Justice Pitney in Eisner v. Macomber.*” 
“Income,” Pitney said, and he was speaking of income 
in the constitutional sense, “may be defined as the 
gain derived from capital, from labor, or from both 
combined, provided it be understood to include profit 
gained through a sale or conversion of capital assets.” ** 


Conceding that Mr. Justice McReynolds decided the 
Gould case the way in which he did because he felt 
that alimony was not income, rather than because he 
thought that Congress did not intend to tax alimony 
as the income of the divorced wife under the 1913 Act, 
it does not follow that alimony is not income in the 
sense in which that term is used in the Sixteenth 
Amendment. Attention has already been called to 
the curiously restrained way in which Mr. Justice 
McReynolds expressed himself in the Gould case. He 


did not say that it was clear that alimony was not 
income, but that the question was very doubtful. “The 
use of the word itself in the definition of ‘income’,” he 
said, “causes some obscurity, but we are unable to 
assert that alimony paid to a divorced wife under a 
decree of court falls fairly within any of the terms 


employed.” * According to the Gould case then, 
whether or not alimony is in its nature income is 
doubtful, and, consequently, a question to be decided 
differently where construction and constitutionality 
are involved. In construing a statute, theoretically at 
least, doubts are to be resolved in favor of the tax- 
payer. When, therefore, the question is whether Con- 
gress in passing an act taxing income intended to tax 
alimony to a divorced wife, because of the presumption 
in favor of the taxpayer, the answer must be no, 
alimony is not taxable as income of the wife. On the 
other hand, if Congress explicitly provides that alimony 
shall be taxed to a divorced wife, another presumption 
comes into play, the presumption of constitutionality. 
Any doubt as to whether or not alimony is income in 
the constitutional sense must be resolved in favor of 
the statute, that is, in favor of its being income.” It 


% 252 U. S. 189 (1920). 

Id. at 207. 

“ 245 U. S. at 153. 

% The line of distinction here is that suggested by Mr. Justice 
Holmes in his dissenting opinion in Eisner v. Macomber, 252 U. S. 
189, 219, 229 (1920) where he declared that because of the presump- 
tion of constitutionality, Towne v. Eisner, 245 U. S. 418 (1918), which 
held that the term ‘“‘income’”’ in the 1913 Act did not extend to stock 
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is true that the doctrine that tax statutes must be con- 
strued strictly in favor of the taxpayer is largely a 
fiction, honored principally in the breach. The pre- 
sumption in favor of constitutionality is, however, real 
and vital, so a different question is really presented, 
when the issue is whether alimony is income from 
the viewpoint of construction and constitutionality. 
Although the court may have decided that alimony 
was not taxable to the divorced wife in the Gould case, 
without resolving its doubts by resort to a strict con- 
struction of the 1913 Act in favor of the taxpayer, this 
does not change the fact that the question was regarded 
as doubtful, and might well be decided differently if 
the presumption of constitutionality were involved. 

The fact that it is difficult to fit alimony into Mr. 
Justice Pitney’s definition of taxable income is not 
particularly material. There are other cases which 
fall outside Pitney’s definition,®® which is generally 
recognized to-day as an interesting piece of judicial 
rhetoric, rather than a precise description of taxable 
income. What does or does not constitute taxable 
income is determined by whether or not there is a 
just and socially sensible occasion for taxing a given 
item under the income tax, rather than by any hard 
and fast analytical conceptions. 


LTIMATELY the question of whether or not it is 
constitutional to tax alimony to a divorced wife will 
turn upon the judges who are called on to pass upon the 
question. It is unlikely that the Supreme Court, con- 
stituted as it is at present, and with the great deference 
it has shown toward the constitutional validity of the fed- 
eral income tax, would hold such a tax unconstitutional. 
On a more abstract legal level the issues involved 
in the constitutionality of the Senate Finance Com- 
mittee’s proposal are clear. The actual economic benefit 
which a divorced wife gets from recurrent alimony 
payments is sufficient to justify taxing them to her as 
her alimony. From the viewpoint of precedent the 
only obstacle in the way of such a tax is the Gould 
case.** The Gould case, however, is no precedent at 
all, unless it can fairly be said that the Court in that 
case held, at least, by necessary implication, that 
alimony is not income of a divorced wife in the sense 
in which that term is employed in the Sixteenth Amend- 
ment. To reach this conclusion it is necessary to say 
that in using the term income in the 1913 Act Congress 
intended to tax to the maximum of its constitutional 
power and to employ the term in the sense in which 
it is used in the Sixteenth Amendment. This cannot 
dividends, did not mean that such dividends were not income within 
the meaning of that term in the Sixteenth Amendment. 

% See, for example, Helvering v. Midland Mutual Life Insurance 
Co., 300 U. S. 216 (1937); Texas Pacific Railway v. United States, 
286 U. S. 285 (1932); United States v. Kirby Lumber Co., 284 U. S. 
1 (1931); Miller v. Hocking Glass Co., 80 F. (2d) 436 (C. C. A. 6th, 
1935); cert. den. 298 U. S. 659 (1936); Burke-Divide Oil Co. v. Neal, 


73 F. (2d) 857 (C. C. A. 7th, 1934). 
% Gould v. Gould, 245 U. S. 151 (1917). 
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be fairly said. The real question in the Gould case 
was not whether alimony was income, but whether it 
was income of the divorced wife. That is, the ques- 
tion was not whether it was income but whose income 
it was under the statute. 




















In looking at a federal in- 
come tax act to see whether Congress intends to tax 
a certain item as income at all, it may be a fair assump- 
tion that Congress wishes to tax those things which 
are income under the Sixteenth Amendment, and that 
it intends to tax to the maximum of its constitutional 
power. In construing an income tax statute, however, 
to see to whom Congress intended to tax income, there 
is no presumption that Congress intends to tax to the 
fullest extent of its constitutional power. Indeed since 
this would in many cases lead to multiple taxation of 
the same income, if there is any presumption it would 
usually be that Congress did not intend to tax to the 
fullest extent of its constitutional powers. 
















































































Thus, for 
example, in Douglas v. Willcuts,** although the trust 
provisions of the income tax contain no explicit excep- 
tion exempting the trustee or the beneficiary of a trust 
where the trust income is taxed to the grantor, the 
Court read such an exception into the statute to pre- 
vent a double tax. 


















































% 296 U. S. 1 (1935). 
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Conclusion 


The Revenue Act of 1941 was passed in the face of a 
grave national emergency in an effort to bolster up fed- 
eral finances, already staggering under the extravagance 
of the New Deal, against the impact of the defense 
program. It was not, perhaps, an opportune occasion 
to consider changes in the administrative aspects of 
the federal income tax. Neither the proposal of the 
Senate Finance Committee for taxing community in- 
come, nor the method which the Committee suggested 
for taxing alimony, however, involved anything requir- 
ing very complex deliberation. 

It is obvious that there is no reason why people 
living in a community property state should not pay 
the same federal income tax as people living in other 
states. The amount of a man’s federal income tax 
should be determined by his ability to pay, not by 
geography. It is doubtful whether it would be wise 
and just to require compulsory joint returns from 
married taxpayers. There is no objection, however, 
to taxing income of taxpayers in community property 
states in the same way that income of taxpayers in 
other states is taxed, that is, taxing earned income to 
the person who earns it, and income from property 
to the person who owns the property which produces 
the income. The community property situation has 
been before Congress repeatedly. It is not a new 
problem, nor one calling for any extended research or 
tedious factual investigation. There was no real rea- 
son why the taxation of community income could not 
have been dealt with in the Revenue Act of 1941. It 
is regrettable that Congress did not see fit to do so. 


Prior to the recent decision of the Supreme Court 
in Helvering v. Fuller,®*® the weakness in the present 
system of taxing alimony was not clearly apparent. 
It seems more sensible to tax alimony to a divorced 
wife than to her former husband, but there are fairly 
plausible reasons for taxing it as part of his income. 
Helvering v. Fuller, however, not only introduced a 
great deal of uncertainty into the taxation of alimony 
trusts, but it created an arbitrary geographical dis- 
crimination in favor of taxpayers living in states whose 
laws make it possible to completely discharge their 
obligation to pay alimony by the creation of a trust. 
Helvering v. Fuller makes revision of the present system 
of taxing alimony imperative. The proposal of the 
Senate Finance Committee was clear and simple. Like 
the Committee’s proposal for taxing community prop- 
erty it required no extended investigation or debate. 


It could, and should, have been enacted as part of the 
Revenue Act of 1941. 


9 310 U. S. 69 (1940). 
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Financing Full Production 
[Concluded from page 12] 


at the source, possibly in the form of the so-called 
withholding tax or such a tax in combination with 
an enforced diversion of such income payments into 
government savings after the 


emergency 1S Over. 


bonds redeemable 

From the standpoint of public morale, it is essential 
that the long purses be tapped first and heaviest in 
accordance with the equitable principle of capacity 
to pay, and that there be no attempt to shift the tax 
burden to the lowest income groups whose standard 
of living is already down to or under reasonable sub- 
sistence levels. Only when those at the top of the 
income scale, who have the most at stake and who do 
not have to make real sacrifices in their supply of 
food and other necessities, have been made to bear 
their full share of the tax load can reaching into the 
shorter purses of those who have the least at stake 
be justified. 

The timing as well as the nature of all measures of 
restraint is of great importance. Public morale is as 
vital to defense as the implements of defense. The 
government has to take account of mass psychology, 
of the fact that the public is not yet fully awake to the 
gravity of the international situation and the sacrifices 
that must be made. So far as the economic front is 
concerned, our people have the choice either of paying 
taxes, subscribing to savings bonds and cooperating in 
other measures to curb price inflation, or of seeing the 
buying power of their money progressively shrink. 
The former is the only intelligent choice for anyone 
who even remotely understands the evil consequences, 
now and in the future, of inflation. 


I think the situation was admirably summed up in 
the recent report which the Emergency Board, ap- 
pointed in September under Section 10 of the Railway 
Labor Act, made to the President. Said the report: 


“The huge incomes disbursed by both defense and civilian 
industries magnify the demand for civilian goods. But the 
output of civilian goods is not likely to expand significantly, 
if it expands at all, in the months ahead. This condition alone 
sets the stage for a dangerous inflation, and the process is 
being activated by wage adjustments to rising living costs 
and price adjustments to rising wages—the familiar vicious 
circle. . . . No group has more to lose from inflation than the 
nation’s wage earners. To save this nation from the blight and 
chaos of inflation it will probably be necessary to impose 
drastic new taxes on the public as a whole, immobilize a part 
of the expanding purchasing power by some organized scheme 
of savings and, most important of all, adopt a comprehensive 
plan in regard to wages, profits, and the prices of both agri- 
cultural and industrial commodities.” 


The government, as the report said, is cognizant of 
the problem, and the government alone is able to make 
a well formulated and coordinated attack upon the 
problem. It is fair to say, I think, that the government 
today shows a far greater awareness and understand- 
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ing of the problem and a far greater determination to 
deal with it effectively than was the case in the last 
war. And this is attributable partly, at any rate, to that 
trend I spoke of at the outset—the increasing assump- 
tion by government of responsibility for economic 
welfare. With that responsibility goes the obligation 
to act wisely, fairly, in the interest of the nation asa 
whole and not in the interest of any group, class or 
section of the country. 


The prophets of disaster we always have with us. 
And they would have us believe that the only alter- 
natives to a laissez-faire, gold standard world are 
dictatorships and an end of our economic system. | 
see no such portents of evil in the broad trends in 
democratic countries toward responsibility for eco- 
nomic welfare. And, as a banker, I recognize that this 
involves government command over the creation, cost 
and flow of money in the economy. To my way of 
thinking, these changes are not the forerunners of 
dictators or other disasters. They are necessary steps 
in the adaptation of our political and economic 
processes to meet the challenge of a new day. 


Taxability of Accrued Salaries Gratuitously 
Forgiven by Stockholding Officers 


[Concluded from page 14] 


all receipts not heretofore taxed will be ‘taxable 
income” and all actual as well as book refunds by 
which a tax saving was at one time effected, will 
be “taxable income” in the amount of the original 
taxable income saving. The Board went back eleven 
years in its search for “benefit” in Central Loan.” 
If Amsco-Wire is affirmed, all returns filed since March 
1, 1913, may be pertinent in the determination of the 
amount of taxable income currently received. 


Last-in, First-out Method of 
Inventory Accounting 
[Concluded from page 26] 


We garnered this very distinct impression from the 
Bureau conferees, namely, that they were even less 
informed about the application of “lifo” and its pos- 
sible uses than we were, mainly due to the fact that 
they had had no chance to see how it worked con- 
cretely. They very clearly pointed out that they 
were willing to codperate and work along with the 
taxpayer as long as they were convinced that the 
taxpayer was trying to play the tax game fairly. But, 
by the same token, they also expressed the opinion 
that if the taxpayer were trying to use “lifo” for the 
purpose of tax evasion, as distinguished from tax 
avoidance, they would be inclined to be extremely 
strict and severe with such a taxpayer. 





39 BTA 981 (1939). 
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ALABAMA 


February 1—— 
Automobile dealers’ reports due. 
Corporation permit application due. 
Public utility inspection fees due. 


February—First Monday 
Last day to make corporation property tax 
return. 


February 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports of wholesalers, distributors and re- 
tailers of alcoholic beverages due. 
Tobacco use tax reports and payment due. 


February 15—— 





Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and _ transporters’ 


lubricating oils tax reports due. 
Motor carriers’ mileage tax reports and 
payment due. 


February 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax reports and 
payment due. 

Gasoline tax and reports due. 

Lubricating oils tax reports and payment 
due. 

Motor fuel tax reports and payment due. 

Sales tax reports and payment due. 


ARIZONA 


February 5—— 
Alcoholic beverage licensees’ reports due. 
February 15—— 
Gasoline tax reports and payment due. 
Gross income reports and payment due. 
Motor carriers’ reports and taxes due. 
February 25—— 
Motor fuel carriers’ reports due. 


ARKANSAS 


February 10—— 
Alcoholic beverage reports and tax due. 
Motor fuel carriers’ reports due. 
Natural resources severance taxes and re- 
ports due. 
Statements of purchases of national re- 
sources due. 


February 20—— 
Gross receipts tax and reports due, 
Motor fuel tax and reports due. 
Use fuel tax and reports due. 


CALIFORNIA 
February 1—— 
Common carriers’ distilled spirits tax and 
reports due. 
Gasoline tax due. 


February—Ten Days after First Monday—— 
Oil and gas production tax reports due. 
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February 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Personal income tax information returns 


and remittances of amounts withheld 
due. 


Use fuel taxes and reports due. 


February 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 


February 5—— 
Motor carriers’ tax due. 
February 10—— 
Motor carriers’ reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 
February 14—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
February 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Income tax information returns due. 
Service tax reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 
February 28—— 
Property tax (first installment) due. 





CONNECTICUT 


February 1—— 

Gasoline tax due. 

February 10—— 

Cigarette distributors’ monthly inventory 

reports due. 
February 15—— 

Gasoline tax reports due. 

Reports and fees due from foreign corpo- 
rations organized between January 1 and 
June 30. 

February 20—— 

Alcoholic beverage tax reports and pay- 

ment due. 
February 28—— 
Motor vehicle registration fees due. 
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DELAWARE 
February 15—— 
Filling stations’ gasoline tax reports due. 
Manufacturers and importers of alcoholic 
beverages—reports due. 
February 28—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 


February 1—— 
Street railway reports due. 
February 10—— 

Licensed manufacturers, retailers and 
wholesalers of alcoholic beverages—re- 
ports due. 

Licensed manufacturers and wholesalers of 
beer—reports due. 

February 15—— 
Beer tax due. 
February 28—— 
Gasoline tax reports and payment due. 


FLORIDA 





February 10 
Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
February 15—— 
Carriers’ gasoline reports due. 
Gasoline tax reports and payment due. 
Motor vehicle use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 

February 1—— 

Motor vehicle registration fees due. 
February 10—— 

Tobacco wholesale dealers’ reports due. 
February 15—— 

Malt beverage tax reports and payment 

due. 

February 20—— 

Gasoline tax reports and payment due. 


IDAHO 
February 10—— 
Beer dealers’ reports due. 
February 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 


ILLINOIS 
February 10—— 
Motor carriers’ mileage tax due. 
February 15—— 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility tax and reports due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 















































































































































































































































































































































































































































































































































































February 20—— 
Gasoline tax reports and payment due. 
Oil producers’ or managers’ reports due. 

February 28—— 

Last day to file franchise tax statements. 
Transporter’s gasoline tax reports due. 


INDIANA 
February 15—— 
Bank share tax reports due. 
Banks and trust companies’ intangibles tax 
reports due. 
Carriers’ gasoline tax reports due. 
February 20—— 
Bank share tax due. 
Banks’ and trust companies’ 
tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 
February 28—— 
Motor vehicle registration fees due. 


intangibles 


IOWA 
February 1—— 
Coal mine reports due. 
Freight line and equipment company taxes 
due. 
February 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax reports and 
payment due. 
February 20—— 
Gasoline tax reports and payment due. 


KANSAS 
February 1—— 
Motor vehicle registration fees due. 
February 10—— 
Malt beverage reports and taxes due. 
February 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
February 20 
Sales tax reports and payment due. 
February 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
February 1—— 
Income tax information returns of non- 
taxable distributions due. 
February 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
February 15—— 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
February 20 
Oil production tax reports and payment 
due. 
February 28—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


LOUISIANA 

February 1—— 

Chain store tax reports due. 

Domestic corporation reports due. 

Public utility license and pipe line trans- 

portation tax due. 

Wholesalers’ tobacco reports due. 
February 5—— 
Motor vehicle registration fees due. 








February 10—— 
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Importers’ gasoline tax reports and pay- 

ment due. 
Importers’ kerosene tax reports due. 
Importers’ lubricating oils reports due. 


Light wine and beer importers’ 


due. 


February 15—— 


Carriers 
Carriers 
Carriers 
Carriers 


Intoxicating 


gasoline tax reports due. 
kerosene tax reports due. 


reports 


light wine and beer reports due. 
lubricating oils reports due. 


liquor 


dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
February 20—— 
Dealers’ gasoline tax reports and payment 


due. 


manufacturers’ 


and 


Dealers’ kerosene tax reports and payment 


due. 


Fuel use tax reports and payment due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 

Lubricating oils tax due; dealers’ reports 


due. 


New Orleans sales and use tax and reports 


due. 


Petroleum solvents reports due. 


MAINE 


February 10—— 


Manufacturers 


and 


beverages—reports due. 
February 15—— 
Use fuel tax and reports due. 
February 28—— 
Gasoline tax and reports due. 


MARYLAND 


February 10—— 
Admissions tax payment due. 
February 15—— 


Income tax information returns due. 


February 28—— 


Beer tax reports and payment due. 


wholesalers of malt 


Gasoline tax reports and payment due. 
Motor fuel purchasers in cargo lots—re- 
ports due. 





MASSACHUSETTS 


February 10—— 

Alcoholic beverage tax reports and pay- 
ment due. 

February 15—— 


Cigarette distributors’ 


due. 


February 28—— 
Gasoline tax reports and payment due. 


taxes and 


reports 


MICHIGAN 
February 1—— 
Gas and oil severance tax reports and pay- 
ment due. 


February 5—— 


Carriers’ gasoline tax reports due. 


February 15—— 


Sales tax reports and payment due. 
Use tax reports and payment due. 
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February 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. . 
February 28—— 
Motor vehicle registration fees due. 


MINNESOTA 
February 1—— 

Annuity income tax and information re- 
turns due. 

Express, freight line, sleeping car, tele- 
graph and telephone company returns 
due. 

Railroads’ leased freight car reports due. 

Royalty tax reports due. 

February 10—— 

Brewers’, manufacturers’ and wholesalers’ 

alcoholic beverage reports due. 
February 15—— 

Interstate motor carriers’ mileage tax due. 

Motor vehicle registration and fees due 

Railroads’ semi-annual gross earnings re- 
ports due. 

February 25—— 
Gasoline tax payments due. 


MISSISSIPPI 
February 1—— 
Property tax 
ment) due. 
February 5—— 
Factory reports due. 
February 10—— 
Admissions taxes and reports due. 
February 15—— 
Gasoline tax reports and payment due. 
Manufacturers,’ distributors’ and whole- 
salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ 
light wines and beer reports due. 
Sales taxes and reports due. 
Timber severance taxes and reports due. 
Use tax reports and payment due. 
February 28—— 
Foreign corporation insurance premiums 
taxes (semi-annual) and reports due. 


(first semi-annual install- 


MISSOURI 
February 5—— 
Non-intoxicating beer permittees’ reports 
due. 
February 15—— 
Gasoline tax reports due. 
Kansas City property tax returns due. 
Retail sales tax reports and payment due. 
February 25—— 
Gasoline tax due. 
Use fuel tax and returns due. 
February 28—— 
Soft drinks tax reports and payment due. 


MONTANA 
February 1—— 
Motor vehicle registration and fees due. 
February 15—— 
Brewers’ and liquor wholesalers’ 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
February 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 


tax re- 


NEBRASKA 

February 1—— 
Motor vehicle registration and fees due. 

February 15—— 

Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


and 





Janu 










Febr 
Ga 
Febr 
Al 
Febr 
Ga 


Feb: 





January, 1942 


STATE TAX CALENDAR 


STATE TAX CALENDAR 


NEVADA 
February 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ motor vehicle fuel reports due. 
Insurance agents’ and brokers’ licenses ex- 
pire. 
Petroleum products reports and fees due. 
February 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 
February 1—— 
Gasoline tax due. 
February 10 
Alcoholic beverage reports and taxes due. 
February 15—— 
Gasoline tax reports due. 


NEW JERSEY 
February 1 

Bank share tax 
due. 

Property tax (quarterly installment) due. 

Public utilities using streets—gross_ re- 
ceipts tax reports due. 

February 10—— 

Busses and jitneys in municipalities—gross 
receipts reports and taxes due. 

Interstate busses—excise taxes and reports 
due. 

February 15—— 

Manufacturers,’ distributors’, transporters’, 
warehousemen’s and importers’ alcoholic 
beverage taxes and reports due. 

February 20—— 

Retailers’ alcoholic beverage reports and 

taxes due. 
February 28—— 

Carriers’ gasoline tax reports due. 

Distributors’ gasoline taxes and reports 
due. 


(quarterly installment) 


NEW MEXICO 
February 1 
Mineral property reports due. 
February—First Monday 
Railroad, telegraph, telephone, and trans- 
mission or pipe line company property 
tax returns due. 
February 15—— 
Occupational gross income tax reports and 
payment due. 
Oil and gas severance gross production re- 
ports due. 
Severance taxes and reports due. 
February—Third Monday—— 
Railroad rolling stock property tax returns 
due. 
February 20—— 
Motor carriers’ reports and taxes due. 
February 25—— 
Gasoline taxes and reports due. 
Use or compensating taxes and 
due. 


reports 


NEW YORK 
February 15—— 
Information returns and remittances of 
amounts withheld due. 
Transportation and transmission compa- 
nies’ additional taxes and reports due. 
February 20—— 
Alcoholic beverage taxes and reports due. 
February 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise taxes 
and returns due. 
February 28—— 
Gasoline tax reports and payment due. 
Insurance company premiums taxes and re- 
ports due. 
Water, electric, gas, etc., companies’ taxes 
and reports due. 


NORTH CAROLINA 
February 1—— 
Bank share tax delinquent. 
General property taxes delinquent. 
February 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage taxes and re- 
ports due. 
February 15—— 
Last day to make semi-annual reports and 
pay insurance company premiums taxes. 
Sales tax reports and payment due. 
Spirituous liquor taxes due. 
Use tax reports and payment due. 
February 20 
Distributors’ gasoline tax reports and pay- 
ment due. 
Franchise carriers’ and haulers’ 
reports due. 


taxes and 


NORTH DAKOTA 
February 1—— 
Oil reports and fees due. 
February 15—— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
Railroad and telephone companies’ prop- 
erty tax reports due. 


OHIO 


February 10—— 
Admissions taxes and reports due. 
Class A and B permittes’ alcoholic beverage 
reports due. 
February 15—— 
Cigarette use taxes and reports due. 
February 20—— 
Dealers’ gasoline tax reports due. 
February 28 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
February 1—— 
Oil, gas and mineral gross production taxes 
and reports due. 
February 5—— 
Operators’ reports of mines other than coal 
due. 
February 10 
Airports’ gross receipts taxes and reports 
due. 
Alcoholic beverage taxes and reports due. 
February 15—— 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
Information returns under income tax due. 
Sales taxes and reports due. 


February 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Diesel fuel oil taxes and reports due. 
Use tax reports and payment due. 


February 28—— 
Insurance company premiums tax reports 
and payment due. 
Intangible personal property of public 
service corporations and railroads listed. 
Public service company returns due. 
Use fuel oil tax and reports due. 


OREGON 

February 10—— 

Cigarette wholesalers’ reports due. 

Oil production tax reports and payment 

due. 

February 15—— 

Income tax information returns due. 
February 20—— 

Alcoholic beverage taxes and reports due. 

Gasoline taxes and reports due. 

Motor carriers’ taxes and reports due. 


PENNSYLVANIA 
February 1—— 

Last day to file public utility reports and 
pay taxes. 

Motor carriers’ 
reports due. 

February 10—— 

Importers’ spirituous and vinous liquor re- 
ports due. 

Malt beverage reports due. 

February 15—— 

Bank share tax reports due. 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 

Manufacturers’ alcoholic beverage taxes 
and reports due. 

State personal property tax and returns 
due. 

February 28—— 
Gasoline tax reports and payment due. 


gross receipts taxes and 


RHODE ISLAND 
February 1—— 
Reports due from owners of ships in for- 
eign commerce. 
February 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
February 15—— 
Gasoline taxes and reports due. 
February 28—— 
Insurance company gross premiums reports 
due. 
Last day to file annual corporation reports. 


SOUTH CAROLINA 


February 10—— 
Admissions taxes and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and make 
payment. 
February 15—— 
Motor fuel taxes and reports due. 
February 20—— 
Gasoline taxes and reports due. 
Pawnbrokers’ property tax returns due. 
February 28—— 
Last day to file corporation license tax re- 
ports. 
Last day to make public utility franchise 
tax returns. 


SOUTH DAKOTA 


February 1 
Passenger motor carriers’ taxes due. 
February 15—— 
Alcoholic beverage sales reports due; tax 
due thirty days hence. 
Gasoline tax reports due; tax due thirty 
days hence. 
Sales taxes and reports due. 
Use taxes and reports due. 
February 28—— 
Foreign corporation reports and fees due. 


TENNESSEE 
February 1—— 
Cottonseed oil mill reports due. 
February 5—— 
Cigarette distributors’ reports due. 
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February 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
February 15—— 
Mines’ annual statistical reports due. 
February 20 
Distributors’ gasoline taxes and reports 
due. 
Liquid carbonic acid gas tax due. 





TEXAS 
February 15—— 

Oleomargarine dealers’ taxes and reports 
due. 
February 20 

Carriers’ motor fuel tax reports due. 

Liquefied gas and liquid fuel use tax and 
reports due. 

Motor fuel tax and reports due. 

Oil and gas well servicers’ reports and 
gross receipts taxes due. 

February 25—— 

Carbon black production taxes and reports 
due. 

Natural gas production taxes and reports 
due. 

Oil production taxes and reports due. 

Theatres’ prizes and awards taxes and re- 
ports due. 





UTAH 

February 10—— 

Carriers’ gasoline tax reports due. 

Carriers’ use fuel tax reports due. 

Liquor licensee’s reports due. 

Mining occupation tax returns due. 

Mining property tax returns due. 
February—Second Monday—— 

Public utility property tax returns due. 
February 15—— 

Distributors’ and retailers’ gasoline taxes 

and reports due. 

Income tax information returns due. 

Use fuel tax and reports due. 
February 28 

Motor vehicle registration fees due. 





VERMONT 


February 10 
Alcoholic beverage taxes and reports due. 


February 15—— 
Electric light and power company reports 
and taxes due. 
Income tax information returns due. 


February 28—— 
Gasoline taxes and reports due. 
Insurance company premiums tax due. 
Last day for domestic banks to pay semi 
annual installment of deposits tax. 





VIRGINIA 
February 1—— 
Bank share tax reports due. 
February 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
February 20—— 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
February 10—— 
Malt products brewers’ and manufacturers’ 
tax reports due. 


February 15—— 
Butter substitutes taxes and reports due. 
Carriers’ gasoline tax reports due. 
Gasoline taxes and reports due. 
Insurance company gross premiums tax 
returns due. 
Use fuel oil tax and reports due. 


WEST VIRGINIA 
February 10 
Alcoholic beverage taxes and reports due. 
February 15—— 
Sales taxes and reports due. 
February 28 
Gasoline tax and reports due. 








WISCONSIN 
February 10 
Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
February 15—— 
Railroad and street railway semi-annual 
gross receipts reports due. 
February 20—— 
Gasoline and diesel fuel taxes and reports 
due. 
February 28—— 
Privilege dividend taxes and returns due. 





WYOMING 

February 10—— 

Carriers’ gasoline tax reports due. 
February—Second Monday 

Last day to file mine products tax returns. 
February 15—— 

Dealers’ gasoline tax and reports due. 

Sales taxes and reports due. 

Use taxes and reports due. 

Wholesaler’s gasoline tax and reports due. 
February 20—— 

Motor carriers’ taxes and reports due. 
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February Il 
Last day to file pownership certificates 
with withholding agents where bond in- 
terest is exempt or excess tax was with- 
held in 1941. Form 1000. 
February 15—— 

Annual information returns of salaries, 
dividends and other payments. Forms 
1096, 1099, 

Annual information return of banks and 
brokers on customer security or com- 
modity sales of $25,000 or more. Forms 
1100, 1100A. 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
November 30. Forms 1120 and 1121, 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended November 30. Forms 
1040, 1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended August 31, with interest at 
6% from November 15 on first install- 
ment. Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended August 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended November 30. Form 1041. 

Foreign partnership return of income 
due by general extension for fiscal year 
ended August 31. Form 1065. 











Individual income tax returns due by gen- 
eral extension for fiscal year ended Au- 
gust 31, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended November 30. Form 1040. 
Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended November 30, 1940. Forms 1040B, 

1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended November 30. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for January. 
Form 957. 

Nonresident alien individual income tax 
return due for fiscal year ended August 
31. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended August 31. Form; 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
August 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended November 30. Form 1065. 
Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended August 31, by general extension. 

Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Au- 
gust 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended May 31. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp 
account due for January. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended May 
31. Forms 1040, 1041, 1120, 1120H, 1120L, 
1121. 


February 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for January. Form 
1012, 


February 28—— 


Admissions, dues and safety deposit box 
rentals tax due for January. Form 72°. 

Excise taxes on electrical energy, telegraph 
and telephone facilities, transportation 
of oil by pipe line, and passenger trans 
portation due for January. Form 727. 

Excise taxes on lubricating oils, matches 
and gasoline due for January. Form 
726. 

Excise taxes on sales due for January 
Form 728. 

Processing taxes on oils due for January 
Form 932. 

Retail dealers’ excise tax and returns due 
for January on jewelry, etc., furs and 
toilet preparations. Form 728a. 


Sugar (manufactured) tax due for Janu- 


ary. Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool! 
rooms and coin operated amusement and 
gaming devices due for January, if lia- 

bility incurred. Form 11B. 
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Wisconsin’s Income Tax Act 
On Its Thirtieth Birthday 
[Concluded from page 33] 


(b) If the taxable income equaled more than one, but did 
not exceed two per cent of the assessed value of the property 
used and employed in the acquisition of such income, the rate 
of tax was one per cent of such income. 

(c) If the taxable income equaled more than two, but did 
not exceed three per cent of the assessed value of the property 
used and employed in the acquisition of such income, the rate 
of the tax was one and one-half per cent of such income. 

(d) If the taxable income equaled more than three, but 
did not exceed four per cent of the assessed value of the 
property used and employed in the acquisition of such income, 
the rate of the tax was two per cent of such income. 

(e) If the taxable income equaled more than four, but did 
not exceed five per cent of the assessed value of the property 
used and employed in the acqu sition of such income, the rate 
of the tax was two and one-half per cent of such income. 

(f) If the taxable income equaled more than five, but did 
not exceed six per cent of the assessed value of the property 
used and employed in the acquisition of such income, the rate 
of the tax was three per cent of such income. 

(zg) And in like manner the tax upon the taxable income 
was to continue to increase at the rate of one-half of one per 
cent for each additional one per cent or fractional part thereof 
that the taxable income bore to the assessed value of the 
property used and employed in the acquisition of such income 
until the rate of profits equaled twelve per cent of such as- 
sessed value of the property used and employed in the acqui- 
sition of such income, when such rate was to continue as a 
proportional rate of six per cent of such taxable income. 


The current income tax rates imposed by statute 
upon the incomes of corporations are as follows: * 


(a) On the first one thousand dollars of taxable income or 
any part thereof, two per cent. 

(b) On the second one thousand dollars or any part there- 
of, two and one-half per cent. 





*t Section 71.06 (2), Wisconsin Statutes (1939). 
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(c) On the third one thousand dollars or any part thereof, 
three per cent. 

(d) On the fourth one thousand dollars or any part there- 
of, three and one-half per cent. 

(e) On the fifth one thousand dollars or any part thereof, 
four per cent. 

(f) On the sixth one thousand dollars or any part thereof, 
five per cent. 

(g) On the seventh one thousand dollars or any part there- 
of, six per cent. 

(h) On all taxable income in excess of seven thousand 
dollars, six per cent. 


[Concluded in next issue] 


Industrial Accounting Problems 
Arising trom Current Tax Laws 
[Concluded from page 22] 

as instructions in accounting methods, but merely as 
hints which may prove helpful in certain circum- 
stances. Above all, however, it is hoped that what 
has been said will serve to arouse thought and dis- 
cussion on the important subject of what the accountant 
needs to do in order best to cope with the problems 
arising out of our present and anticipated tax laws. 

We must confront the fact that henceforth it is not 
enough to deal with tax laws as they are—we must 
take into consideration the prospective taxes which 
are likely to overtake us soon and to affect all of us 
radically, not only as accountants and business execu- 
tives, but as individuals as well. Tremendously heavy 
taxes stare us in the face—I don’t believe there are 
many French, or Belgian or Dutch business men alive 
today who do not wish they had been taxed more, and 
sooner! Our task has to do with determining and sus- 
taining our fair share of this burden—not avoiding it. 


Calendar of Legislative Sessions 


1941 
State Convened Adjourned State Convened Adjourned State Convened Adjourned 
Arizona -+ 0am. 13 Mar. 17 Maryland Jan. 1 Mar. 31 Oregon Jan. 13 Mar, 15 
Arkansas Jan. 13 Mar. 13 Massachusetts Jan. 1 Nov. 1 Pennsylvania oes =F July 15 
California : Jan. 6 June 14 Michigan Jan. 1 Oct. 11 Rhode Island ...... Jan. 7 Apr. 30 
California (ist Sp.) Dee, 19 Minnesota Jan. 7 Apr. 23 South Carolina Jan. 14 May 24 
Colorado Jan. 1 Apr. 7 Missouri Jan. 8 July 12 South Dakota Jan. 7 Mar. 7 
Connecticut Jan. 8 June 4 Montana .......60. Jan. 6 Mar. 6 #£Tennessee Jan. 6 Feb. 15 
Delaware .. Jan. 7 May 2 Nebraska Jan. 7 May 23 Texas ae Jan. 14 July 3 
Florida Apr. 8 June 6 Nevada Jan. 20 Mar. 20 #£Texas (1st Sp.) Sept. 9 Sept. 19 
Georgia (ist Sp.) ..Jan. 13 Jan. 23 New Hampshire .. Jan. 1 June 13 Utah er Jan. 13 Mar. 13 
Georgia . os «Gils 23 Mar. 22 New Jersey Jan. 14 . Utah (1st Sp.) Mar. 17 Mar. 29 
Idaho .. cas, « «ae 6 Mar. 8 New Mexico Jan. 14 Apr. 12 Utah (2d Sp.) May 19 June 12 
Illinois . Jan. 8 June 30 New York Jan. 8 Apr. 3 Vermont ..... Jan. °8 Apr. 10 
Illinois (1st Sp.) Dee. 18 North Carolina Jan. 8 Mar. 15 Vermont (ist Sp.)..Sept. 10 Sept. 16 
Indiana .. dan, 9 Mar. 10 North Dakota Jan. 7 Mar. 7 Washington Jan. 13 Mar. 13 
Iowa ; Jan. 13 Apr. 10 Ohio . Jan. 6 May 27 West Virginia Jan. 8 Mar. 8 
Kansas Jan. 14 Apr. 9 Oklahoma Jan. 7 May 23 #£=.Wisconsin .........Jan. 8 June 6 
Maine Jan. 1 Apr. 26 Wyoming ......... Jan. 14 Feb. 22 
| 1942 
State To Convene To Adjourn State To Convene To Adjourn State To Convene To Adjourn 
Kentucky ; . eam 6 New Jersey........Jan. 13 Rhome island ......:0GM 6 ovevccin 
Louisiana ... Mey 71 Wew Work. ........... gan. 7 South Carolina.....Jam. 13 3 ......0. 
Mississippi .... Jan. 6 Virginia .... | a. Sarre 







































STATE POLL TAXES AND THE 
FEDERAL CONSTITUTION 


Louis B. Boudin, Member of the 
New York Bar 


28 Virginia Law Review, November, 1941, 
p. 1-25 


Contrary to current impression among 
the laity, the poll tax is not a tax on voting. 
It is nothing more than a head-tax; which, 
formally, at least, is laid on everybody, or 
at least every adult, with certain exceptions 
which are presumed to have nothing to do 
with voting but rather with capacity to pay. 
But notwithstanding this—or, perhaps, be- 
cause of it—it has always been a hateful 
tax. It is supposed to have been the im- 
mediate cause of the great peasant rising 
in England under Wat Tyler in 1381, when 
the poll tax was a novelty. In recent times 
and in this country, a Socialist alderman 
went to jail for thirty days rather than pay 
a poll tax, which he considered so contrary 
to free American institutions as to be un- 
constitutional. 


More recently, however, the objections to 
the poll tax were not due to its general op- 
pressive or anti-libertian character, but be- 
cause of its relation to the elective franchise. 
It is from this angle that its constitution- 
ality was attacked before the United States 
Supreme Court in the case of Breedlove v. 
Suttles, 302 U.S. 277. 


In that case the Supreme Court held that 
poll taxes were a recognized way of raising 
revenue. However, not satisfied to rest the 
case on its decision that poll taxes were 
revenue-raising measures and not laws gov- 
erning the franchises, it proceeded to say, 
in effect, that even if the laws were a meas- 
ure destined to tax the right to vote, or 
prescribe qualifications therefor, it would 
still not be repugnant to the Fourteenth 
Amendment. 


The Supreme Court in the Breedlove case, 
supra, said that the regulation of the right 
of suffrage is left to the States and that the 
power resides in the States exclusively “save 
as restrained” by the Fifteenth and Nine- 
teenth Amendments “and other provisions of 
the Federal Constitution.” This raises the 
question what other provisions are there in 
the United States Constitution which may 
be said to affect the right of suffrage gen- 
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erally. And upon examination it will be 
found that the only general provision that 
has ever been invoked in this connection is 
that wherein the Federal Government guar- 
antees to each State a republican form of 
Government. This was one of the grounds 
upon which it was sought to extend the 
right of suffrage to women prior to the 
adoption of the Nineteenth Amendment in 


the case of Minor v. Happersett, 21 Wall. 
162. 


That case settles the proposition, appar- 
ently, that the mere fact of the limitation 
of the suffrage does not render a State gov- 
ernment un-republican within the meaning 
of the Federal Constitution. But, on the 
other hand, it is clear that there must be a 
limit to the limitation. For the Court clearly 
recognized the fact—as was, indeed, un- 
avoidable—that a State could not be said 
to have a republican form of government 
if the people have no right to vote at all. 
It is also clear that the point would be 
reached at least before a majority of the 
people have been disenfranchised—for, his- 
torically, a form of government in which 
power was lodged in a minority has alwavs 
been referred to as an oligarchy instead of 
a republic. And when that point would be 
reached is clearly a Federal question. Here 
the author reaches the most important part 
of this phase of the problem—namely, that 
the, decision of this question has been en- 
trusted to Congress and not to the courts. 

The foregoing discussion has established 
two major propositions: First, that the 
present poll tax situation in the Southern 
states does not call for interference by the 
courts either under the Fifteenth or Nine- 
teenth Amendments dealing with the fran- 
chise, or under the Fourteenth Amendment 
dealing with the fundamental rights of citi- 
zens generally. And, by the same token, it 
is clear that Congress has no power to leg- 
islate on the subject under the Fourteenth 
and Fifteenth Amendments, whatever its 
powers may be under the constitutional 
guaranty of a republican form of govern- 
ment. But it does not follow from this that 
either the Congress or the courts are in- 
competent to act in the situation. On the 
contrary, the author believes that both are 
competent to act, each in its own manner; 
and that the Breedlove case, supra, instead 
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of militating against it, furnishes one of the 
bases upon which such action may well be 
founded. 

The author believes that the present state 
laws requiring the payment of poll taxes as 
a condition of voting at Federal elections 
are unconstitutional, and there is nothing 
in the Breedlove decision, supra, to the con- 
trary. In fact, his contention is based 
largely on that decision. What the Breed- 
love case, supra, decided beyond peradven- 
ture of a doubt, is that the poll taxes under 
consideration are not qualifications of elec- 
tors. Qualified electors are simply required 
to pay them as a condition of exercising 
their right to vote, even though they have 
qualified as electors under other laws pre- 
scribing the qualifications of voters. But 
that clearly makes these laws unconstitu- 
tional. Once one is out of the domain of 
the qualifications of voters and in the do- 
main of taxation the matter is quite simple: 
for it is clear that no federal franchise and 
least of all the elective franchise which is 
a function of government itself can be taxed 
by any State. Nor can the payment of a 
state tax be made a condition of the exer- 
cise of that franchise. The subject is too 
elementary to require laborious argument, 
and the cases are too numerous to permit 
of detailed discussion here. 


It does not follow, however, from what 
has been said that the attack upon poll taxes 
as an attempt by a State to tax a Federal 
governmental function can be made only in 
the courts. It is clear that even if it should 
be held that the state taxes were not abso- 
lutely unconstitutional as taxing or bearing 
directly on the exercise of a governmental 
function or privilege stemming from the 
United States Constitution, it is clearly 
within the constitutional power of Congress 
to prevent such taxation by the States, if 
in its judgment such freedom from taxation 
is necessary for the protection of that func- 
tion or in order to enhance its effectiveness. 
Manifestly, it is within the constitutional 
power of Congress to declare that federal 
electors, otherwise duly qualified, may not 
be prevented from the exercise of their fed- 
eral function and franchise as such electors 
or the exercise of that function burdened by 
the imposition or collection of a State tax. 
Also, that it is to the interest of the democ- 
racy in the United States that as many 
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qualified electors as desire to do so should 
artis vate in federal elections, and that the 
effectiveness of the elective function or 
iranchise created by the United States Con- 
stitution would be enhanced by making it 
exempt from the payment of any State poll 
taX. 




















INCOME TAX RETURNS OF 
HUSBAND AND WIFE 


Helen E. Creighton 


10 George Washington Law Review, No- 
vember, 1941, p. 92-104 


A single person, or a married one not 
living with the other spouse, is allowed an 
3800 exemption; a husband and wife, living 
together, are allowed a $2,000 exemption. 
The act treats the husband and wife as any 
ther two individuals, for it permits either 
, joint return or individual returns. In per- 
mitting the former, it is said that Congress 
ind the Bureau of Internal Revenue have 
recognized the family as an economic unit. 

The problem of whether to file joint or 
ndividual reports is a financial one. Due 
to the surtax, a husband and wife might 
use a joint report when one spouse has a net 
Another advantage is found when the 
net taxable income is above $4,000. 

One of the ways to avoid paying higher 
taxes is to sell property at a loss to an- 
ther member of the family. The 1934 In- 
ternal Revenue Act prohibited the deduction 
ff losses arising from the sale or exchange 
i property between members of the family. 
This law was the result of the Gummey v. 
Commissioner case, 26 B. T. A. 894, which 
recognized the right of the husband and 
wife to file a joint return and to deduct the 
losses of one spouse from the gains of the 
ther. In 1934, when the Van Vleck case, 
31 B. T. A. 433, came before the Board of 
Tax Appeals, they reversed the Gummey 
lecision, supra. 

Two important cases have risen under 
the 1934 Act, the Pierce case, 37 B. T. A. 
225, and the Janney case, 39 B. T. A. 240, 
in 1939. Both cases concerned the deducti- 
bility of one spouse’s stock transaction 
losses from the other spouse’s gains from 
the same source. In the Pierce case, supra, 
the joint return was made under the Rev- 
enue Act of 1932, which was identical with 
the Revenue Act of 1934 under which a 
joint return was made in the Janney case, 
supra. The joint involved was whether all 
deductions to which either is entitled shall 
be taken from their aggregate income. In 
these two cases the husband and wife wanted 
o be considered a single tax unit. The 
section in dispute limits the loss deductions 
from stock transactions to a maximum of 
the gains from such sales or exchanges. 
The Commissioner of Internal Revenue ar- 
gued that the limitation as permitted under 
this section was to be computed without 
regard to gains or losses of the other spouse. 


In the Pierce case, supra, the court upheld 
the Commissioner of Internal Revenue and 
lid not allow the gains of one to offset the 
osses of the other, and thus considered the 
husband and wife as two individuals filing 
one income tax return. However, in the 
Janney case, supra, the husband and wife 
were considered as a unit, and the losses of 
one deductible from the gains of the other. 
_A similar case was that of Helvering v. 
Eubank, 61 Sup. Ct. 144. Here the Supreme 
Court held that insurance-renewal commis- 
sions of the husband assigned to the wife, 
were taxable under the husband’s income. 
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DIGESTS OF ARTICLES ON TAXATION 


The Eubank decision, supra, the Horst deci- 
sion, supra, and the Janney decision, supra, 
reaffirmed the family as an individual tax 
unit. 


The problem of taxing the income of a 
husband and wife is centered about the def- 
inition of the family and what the conse- 
quences of marriage shall be, and it has 
made the marital relationship the factual for 
much income tax litigation. Whether in 
marriage there is an economic unity of the 
spouses or whether they remain separate 
economic units is importance from the rev- 
enue angle. Should the income of each 
spouse be determined separately and then 
combined with the other’s total to find the 
aggregate income, or should the gains and 
losses of both be treated as the income of 
one taxpaying unit? There is no uniform- 
ity of opinion on this question. 


This problem is one of community versus 
non-community interests. In some states 
where the family is recognized as a unit, 
the money, property and other gains or 
losses of the family may be shared by both 
in the filing of their income tax return. In 
others, this is not recognized, and the hus- 
band and wife, not losing their individual 
identity, may not share their gains or losses 
in the filing of their income tax return. An 
agreement between a husband and wife, 
who were residents of a non-community 
state, to treat all their property as held in 
community principle, was ineffective. An- 
other state, Washington, recognized the 
community principle, ie., that a husband 
and wife are permitted to include in their 
income tax report property which is held 
in a non-community state, as community 
property. 


If the federal statute required a joint re- 
turn by husband and wife, each one to pay 
a rateable part of the tax proportionate to 
his share of the income, it would eliminate 
the discrepancy between families where the 
husband is the sole wage earner and where 
the wife contributes, and it would also nul- 
lify the advantages now held by residents 
of the community property states. As the 
constitutionality, rather than the desirability 
of such a statute has been question, it may 
be pointed out that the desired result may 
be achieved in another way, i.e., induce the 
filing of spouses of joint returns by making 
it to their economic advantage to do so. 


DISCHARGE OF TAXES BY ISSU- 
ANCE OF CERTIFICATES TO 
A TAXING BODY 


51 Yale Law Journal, November, 
p. 175-180 


A practical reason for the high percent- 
age of uncollected taxes in counties and 
municipalities may be found in the expense 
of proceedings to convert the property in- 
terests acquired at a tax sale into a mar- 
ketable title. The ordinary tax deed obtained 
at the termination of the redemption period 
results in a title subject to defeat by proof 
of any defect in the proceedings on which 
it is based. Hence, to create a marketable 
title, proceedings similar to the foreclosure 
of a mortgage are necessary. Statistics in- 
dicate, however, that unless the taxes on a 
given parcel exceed $500, the foreclosure 
suit, although successful, will be unprofit- 
able. To meet this condition a short and 
inexpensive in rem tax lien foreclosure pro- 
ceeding has been advocated and such a stat- 
ute has recently been adopted in New York 
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State. Its operation, however, is condi- 
tional upon the statute being adopted by 
the taxing district, and, perhaps because of 
the political repercussions which might fol- 
low a vigorous enforcement program, few 
municipalities have as yet taken advantage 
of the procedure. 


The Court of Appeals of New York has 
recently handed down a decision which will 
encourage the employment of this new 
remedy. Annual delinquencies and subsequent 
sales had taken place on certain properties 
in the City of Buffalo and County of Erie. 
In cases where other purchasers were want- 
ing, the city and county were forced to bid 
in the property, taking certificates of sale. 
Under the applicable laws, the holders of 
tax sale certificates were privileged to ter- 
mit.cte the owner’s right of redemption at 
the expiration of two years, and foreclose 
the tax lien, but this procedure was not fol- 
lowed. Instead, the taxing bodies merely 
retained their certificates of sale. After ten 
years of successive delinquencies, tax sales, 
and issuance of certificates of sale against 
the same parcels of property, the owner 
died. The city and county then sought pri- 
ority of payment out of the estate of the 
deceased under Section 212 of the Surro- 
gate’s Court Act, which gives priority of 
payment to ‘ ‘taxes, assessed on property of 
the deceased previous to his death.” The 
Surrogate’s Court and Appellate Division 
granted priority, ruling that where the city 
and county had been forced to bid in the 
property and take certificates of sale, there 
had as yet been no payment of the taxes. 
The Court of Appeals reversed. Its opinion 
was based upon a literal interpretation of 
the taxing statutes to the effect that a “sale” 
having taken place, and the taxing body 
having “purchased” the property for the 
amount of the taxes, the taxes were ‘“‘paid” 
and discharged. 

The result in the instant case, discharging 
tax liability to the city in exchange for a 
title marketable without a costly foreclos- 
ure, is a forceful reminder to all govern- 
mental units that only by promptly creating 
marketable tax titles can the taxing body 
assure itself of the legitimate contributions 
of its taxpayers. While the case on its facts 
is limited to the City of Buffalo and the 
County of Erie, the laws of that area are 
sufficiently representative of local laws in 
New York State to permit a wider applica- 
tion of the principle of the decision. The 
adverse effect of tax delinquency upon pub- 
lic credit, the chaos it creates in budget cal- 
culations, and the unfair load it forces onto 
the shoulders of conscientious taxpayers 
have made it a problem common to every 
community. This decision, in pointing out 
the need for expeditious tax collection pro- 
cedures, should stimulate more widespread 
adoption of the simplified in rem foreclosure 
proceedings. 


ILLINOIS STATE BAR _ ASSOCIA- 
TION HOLDS TAX SCHOOL 


On Friday, December 12, 1941, the Illinois 
State Bar Association held an interesting 
meeting in Chicago. The chief feature of 
the day was a practical demonstration of 
methods used by prominent Chicago lawyers 
in preparing 1941 federal income tax re- 
turns, computing tax liability, and prosecut- 
ing appeals before the Bureau of Internal 
Revenue. 












































































































































































































































































U. S. Supreme Court 


Bituminous Coal Tax—Consumption by Producer.—An ad- 
ministrative body having been delegated to determine exempt 
coal under the Bitumjnous Coal Act of 1937, the Court, upon 
rehearing, upholds that body’s determination that respondents, 
employing independent contractors to mine coal on leased 
lands for their own use, were not “producers” within the 
meaning of the act so as to entitle them to exemption from 
tax on such coal. “We view it as immaterial that the Com- 
pany might have itself operated a captive mine and so escaped 
the price provisions of the act by virtue of the exception of 
Section 4-II(1) . /'.” Further, the coal extracted under 
the circumstances of this case is within the scope of the code 
provisions of Section 4-IT. Three dissents. 

Reversing per curiam decision of the Supreme Court, 
41-1 uste § 9411, which afhirmed the decision of the Circuit 
Court of Appeals, Fourth Circuit, 40-2 ustc J 9785, 114 Fed. 
(2d) 752, which reversed an order of the Director of the 
situminous Coal Division of the Department of the Interior. 

‘SC, in H. A. Gray, Director, Bituminous Coal Division, De- 
partment of the Interior, et al. v. Legh R. Powell, Jr., and 
Henry W. Anderson, Receivers, Seaboard Air Line Railway Co. 
No. 18, October Term, 1941. 41-2 ustc ¥ 9800. 


Cost-Plus-a-Fixed-Fee Contracts—Private Persons.—I{f the 
Alabama use tax statute is applicable to, and taxes, the use 
of material purchased by contractors for performance of 
cost-plus-a-fixed-fee contracts with private persons, the use 
of such material would not be immune from the tax when the 
contract is with the Federal Government. The application 
of the tax with respect to transactions upon a government 
reservation was not at issue. 

Reversing 3 So. (2d) 582, reported at § 65-251.015, CCH 
Ala. CT.—SC, in Curry v. United States et al. No. 603, Octo- 
ber Term, 1941. CCH Ala. CT, ¥ 69-002. 


Federal Land Banks—Sales Tax Exemption.—The exemp- 
tion from taxation granted by Congress to federal land banks 
applies to a sales tax levied by North Dakota where building 
materials are purchased by the bank for the repair and im- 
provement of property acquired through foreclosure of its 
loans. The exemption is within the power of Congress to 
grant. 

Reversing 70 N. D. 607, 297 N. W. 42, reported at J 7995m, 
CCH N. D. CT.—SC, in Federal Land Bank of St. Paul v. 
Bismarck Lumber Co. et al. No. 76, October Term, 1941. 
CCH N. D. CT, ¥ 7996n. 


Appellate and Lower Courts 


Assigned Benefit under Retirement Plan—Taxability.— 
Prior to 1934, petitioner assigned to his sister all sums to be 
subsequently paid him under a certain retirement plan. The 
insurance company made the payments to the assignee during 
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1934 and 1936. It is held that the power to dispose of such 
income being equivalent to the ownership thereof, the sums 
so assigned represent gross income to the taxpayer for such 
years. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 11,605-A, reported at 413 CCH § 7205-A.—CCA-10, 
in Abraham E. Duran and Hester M. Duran v. Commissioner of 
Internal Revenue. No. 2312. 41-2 ustc J 9714. 


Business Carried on by Debtor Corporation in Possession— 
Additional Assessment Not Included in Taxable Year.—Thlic 
business of the plaintiff was carried on by it as debtor in 
possession with power to operate its business pursuant to an 
order of the court made under Sec. 77B of the Bankruptcy 
Act. It is held that a business thus carried on is carried on 
by the debtor acting as a trustee or receiver and being there- 
fore an officer of the court, such debtor is not subject to the 
capital stock tax for the year ending June 30, 1936. 

Where a cancellation of indebtedness took place March 3, 
1937, and the Commissioner imposed an additional assessment 
for the capital stock tax for the year ending June 30, 1937, 
on the ground that the issuance of stock in consideration of 
the cancellation of indebtedness constituted “property paid in 
for stock or shares”, the court holds that it is immaterial 
whether or not the Commissioner correctly made the addi- 
tional assessment. The cancellation, having taken place in 
1937, should not be considered until the taxpayer’s capital 
stock tax return for the year ending June 30, 1938 is filed, 
where the taxpayer filed his income tax returns on a calendar 
year basis—DC, SD, N. Y., in United Shipyards, Inc. v. Jame. 
J. Hoey, Collector of Internal Revenue. Civil 10-262. 41-2 
ustc J 9717. 


Depreciation—Railroad Property—Change of Accounting 
Method.—Agreement with taxpayer’s stockholding tenants. 
the effect of which is construed to be that by repairs and 
renewals the properties would be kept in good operating con- 
dition during the term of the lease, does not prevent taxpayer 
from taking deductions for depreciation. However, a depre- 
ciation allowance for the taxable years (1934 and 1935) is 
denied because the taxpayer had prior to 1935 computed its 
income by use of the retirement method of accounting and 
had not obtained permission from the Commissioner to com- 
pute its income on any other basis. 

Affirming memorandum decision of Board of Tax Appeals. 
CCH Dec. 11,361-B, reported at 413 CCH § 7081-F.—CCA-8. 
in The St. Paul Union Depot Co. v. Commissioner of Internal 
Revenue. No. 11,972. 41-2 ustc J 9765. 


Dues and Initiation Fees Taxes—Social Club.—Where, dur- 
ing the period July, 1935, to January, 1938, the social features 
of the Engineer’s Club were not merely incidental, but were 
a material purpose of the club and an important and substan- 
tial part of its activities, the club was a social club and the 
dues and initiation fees received during such period are tax- 
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able. The doctrine of res judicata may not be invoked by 
reason of court decisions to the contrary for earlier periods. 
—cCC, Engineer's Club of Philadelphia v. United States. No. 
44568. 41-2 ustc J 9718. 


Floor Stocks Tax—Refund Claim—Burden of Proof.— 
Where the increased price of certain cotton goods sold by the 
taxpayer was due to the increased market price of the product 
at the time the tax attached, and not to the tax itself, tax- 
payer sustained the burden of proof that it did not pass on 
the floor stocks tax so as to be entitled to a refund thereof. 

Reversing District Court decision reported at 41-1 ustc 
¢ 9314.—CCA-7, in The C. B. Cones & Sons Mfg. Co. v. United 
States. No. 7680. 41-2 ustc § 9749. 


Foreign Tax Credit.—The credit for foreign taxes to which 
an American corporation is entitled when it has received 
dividends from a foreign subsidiary is determined. The tax 
to which the proportion provided by Sec. 131 (f), 1926 Act, 
is applied is the foreign tax paid upon so much of the foreign 
income as constitutes accumulated profits. This is contrary 
to the decision of the Second Circuit in Woolworth Co. v. U. S., 
37-2 ustc J 9416, 91 Fed. (2d) 973 and a prior decision of 
this court. One dissent.—CC, in American Chicle Co. v. United 
States. (Two cases). Nos. 45209, 45439. 41-2 ustc § 9721. 


Sugar Tax—Refund Claim—Timeliness.—Public Law 807, 
enacted October 8, 1940, enlarging the time for filing claims 
for refunds of sugar taxes under Code Sec. 3493 from one 
year to two years may not be applied retroactively. Ac- 
cordingly, a claim filed after the expiration of the one-year 
period which was then applicable, but before the running of 
the two-year period, is barred by the statute of limitations.— 
DC, SD, N. Y., in Nulomoline Co. v. United States. Civil No. 
15-77. 41-2 ustc J 9748. 


Board of Tax Appeals 


Accumulation of Surplus—Sec. 102 Not Imposed.—The 
Board finds as a fact that the profits accumulated were not 
beyond the reasonable needs of petitioner’s business. Further, 
that petitioner had no purpose of, and was not formed or 
availed of for the purpose of, preventing the imposition of 
surtax upon its shareholders. The Commissioner’s determina- 
tion that petitioner incurred the liability for surtax under 
Sec. 102 of the 1938 Act is accordingly reversed.—Botsford, 
Constantine & Gardner v. Commissioner, CCH Dec. 12,167-G; 
Docket 104867. Memorandum opinion. 


Advances to Company—Bad Debt Deduction Denied.— 
Petitioner was president and principal stockholder of a laun- 
dry company which was indebted to him on account of 
advances. In the taxable year the company was not able to 
pay its debts as they became payable and involuntary bank- 
ruptcy proceedings were instituted against it. In order to 
induce the other unsecured creditors to accept a payment of 
20% in satisfaction of their claims, petitioner relinquished 
the whole of his claim. The company continued to carry 
on business for two years. The book value of the company’s 
assets was greater than its liabilities. No evidence was ad- 
duced as to the market value of such assets during the taxable 
year, other than that it was less than the book value and that 
in the event of a forced sale little could be realized. It is 
held that, upon the facts shown, petitioner is not entitled to 
‘educt the debt of the company relinquished by him as a 
worthless debt. Further, that petitioner is not entitled to a 
deduction on account of a partially worthless debt, there being 
no proof as to what portion of said debt was uncollectible— 
Louis Levy v. Commissioner, CCH Dec. 12,169-D; Docket 
104409. Memorandum opinion. 


Bonus Stock—Basis for Deduction and for Measuring Gain. 
—Prior to and in the taxable year, 1936, bonus awards in the 
stock of another corporation were made by petitioner to 

ertain of its employees in accordance with a bonus plan 


which it had adopted. In the taxable year 150 shares of such 
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stock were delivered by petitioner to its employees under 
these bonus awards. At the time of delivery of such stock to 
its employees the cost thereof to petitioner was less than the 
fair market value thereof. It is held that the amount deducti- 
ble in the taxable year as a business expense with respect to 
such bonuses was the fair market value of the 150 shares of 
stock at the time of delivery rather than the cost thereof to 
petitioner; it is held, further, that petitioner realized taxable 
gain in the amount of the difference between the cost of such 
shares of stock to petitioner and the fair market value thereof 
at the time of delivery. The Board holds that General Utilities 
‘& Operating Co. v. Helvering, 296 U. S. 200, 36-1 ustc J 9012, 
is inapplicable inasmuch as there the holding was founded 
upon the premise that assets were not used to discharge an 
indebtedness whereas in the present case, the assets were 
used to discharge an obligation.—International Freighting 
Corp., Inc. v. Commissioner, CCH Dec. 12,168; Docket 102558. 
41 BTA —, No. 116. 


Capital Loss—Mortgage Foreclosure.—Petitioner on his 
own account made purchases of realty at the rate of one a 
year from 1925 to 1929, with the exception of 1928 when two 
purchases were made. His sales occurred as follows: one in 
1926, 1928 and 1929. He maintained no separate office for 
his realty investments and the record does not show the 
amount of time spent thereon. A New York statute provides 
that any time after foreclosure and before sale, the mortgagor 
may repossess by paying the interest, principal and unpaid 
taxes on the realty. Petitioner argues that since he knew of 
the statute and had sufficient money to repossess and did not 
repossess, therefore he abandoned the property and there was 
no “sale or exchange” of a capital asset. The Board holds 
that the petitioner was not engaged in the real estate business, 
that the losses on the real estate foreclosed are deductible in 
part as capital losses, that abandonment cannot be proven 
by inaction or inference, and that a foreclosure is a voluntary 
sale within the purview of Sec. 117 (d), 1934 Act.—Donald J. 
Powers and Louise G. Powers, Husband and Wife v. Commis- 
stoner, CCH Dec. 12,173-C; Docket 96430. 


Memorandum 
opinion. 


Dividends-paid Credit—Contracts Restricting Dividends.— 
Stock certificates issued by petitioner provided that the hold- 
ers of prior preference stock would be entitled to receive, 
out of the surplus or net profits of the company, cumulative 
dividends at the rate of 6 per cent before any dividends were 
paid on the preferred or common stock, and that the holders 
of preferred stock would be entitled to receive, out of the 
surplus or net profits of the company, cumulative dividends at 
the rate of 7 per cent after payment of all accumulated divi- 
dends on prior preference stock and before any dividends 
were paid on the common stock. Throughout the taxable 
year 1937 petitioner had a deficit and no dividends were 
declared or paid. It is held that the stock certificates do not 
constitute written contracts restricting the payment of divi- 
dends within the meaning of section 26 (c) (1), 1936 Act, and 
petitioner is not entitled to the credit claimed. Helvering v. 
Northwest Steel Rolling Mills, Inc., 40-2 ustc J 9755, 311 U. S. 
46, followed. 

Arundell dissents, without opinion.—Bishop and Babcock Mfg. 
Co. v. Commissioner, CCH Dec. 12,176; Docket 101587. 45 
BTA —, No. 123. 


Exemption as Farmers’ Codperative Denied.—Petitioner 
was reorganized in May, 1931, to conform to the requirement 
of the Agricultural Codperative Act of Illinois. Its stock 
was to be issued to and owned by producers of agricultural 
products or codperative grain marketing associations. Upon 
failure of proof that the value of purchases made by the peti- 
tioner for persons who were neither members nor producers 
did not exceed 15 per cent of the value of all of its purchases, 
it is held that petitioner is not entitled to exemption from 
taxation under Sec. 101 (12) of the 1936 Act.—Mt. Morris 
Elevator Co. v. Commissioner, CCH Dec. 12,168-A; Docket 
105113. Memorandum opinion. 
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Exemption of Insolvent Banks—Taxability of Trust In- 
come.—The petitioner bank was reorganized in the year 1933 
in the following manner: Its depositors relinquished 50 per 
cent of their deposits in consideration of receiving certificates 
of participation in the income and liquidation of specific assets 
which were set aside in a trust for their benefit. The bank 
then reopened free of all liability in respect of 50 per cent 
of its deposits for which the depositors had received certifi- 
cates of participation in the income and liquidation of the 
trust. All of the income of the trust accrued to the trust; 
all of the expenses of the trust, including taxes, were to be 
borne by the trust. Under a ruling of the state banking 
department any income tax collected or to be collected from 
the petitioner in respect of the income of the trust was to 
be reimbursed to the petitioner by the trust. The payment 
of any income tax upon the income of the trust for 1934 
would deplete the assets of the trust to such an extent that tlie 
depositors would not receive payment in full of their claims 
against the trust. It is held that the collection of any income 
tax from the petitioner for 1934 in respect of the income of 
the trust is barred by Code Sec. 3798, as amended by Sec. 406, 
1939 Act.—Alpena Savings Bank v. Commissioner, CCH Dee. 
12,161; Docket 89273. 45 BTA —, No. 108. 


Payment under Life Insurance Contract—Taxability.- 
The full amount of each guaranteed monthly payment received 
by petitioner during the years 1936, 1937, and 1938, was re- 
ceived by her under a life insurance contract, and was paid 
to her by reason of the death of the insured, her husband. 
Such payments are specifically excluded from gross income 
and are exempt from income tax under Sec. 22 (b) (1) of 
the 1936 and 1938 Acts. No portion of such payments was 
made to petitioner as interest on insurance proceeds retained 
by the company.—Loutse B. Whitmer v. Commissioner, CCH 


Dec. 12,139-C; Docket 104659. Memorandum opinion. 


Transferee’s Liability—Insufficient Evidence.—The evidenc« 
showed that all of the stockholders of petitioner assumed the 
tax liability of the transferor. The Commissioner introduced 
as evidence the tax returns of petitioner and of its prede- 
cessor to substantiate his theory that the cash received by 
the petitioner in the transfer was greater than the tax liability 
The Board holds that the evidence does not show any trans- 
feree liability in the petitioner since there is no evidence to 
show that the agreement of the stockholders was binding on 
the petitioner and since the tax returns did not show the 
amount of cash received by the petitioner in the transfer.— 
Bushkill Products Co., Inc., Transferee, Estate of Charles H 
Kutz, Deceased v. Commissioner, CCH Dec. 12,179-B; Docket 
103885. Memorandum opinion. 


Bureau of Internal Revenue 


Annuities.—Where premiums on an annuity contract are 
discounted because of prepayment, the discounted value of 
the premiums should be used in determining “the aggregate 
premiums or consideration paid” under section 22 (b) 2 of 
the Internal Revenue Code. The increment represented by 
the excess of the aggregate premiums stated in the policy 
over the discounted value should not be included in the gross 
income of the premium payor in the years in which the pre- 
miums fall due, and the insurance company should not report 
such excess as income to him on an 


IT 3513, 1941-44-10883 (p. 2). 


information return.— 


Depletion—Computation.— “The net income 


fro ml 
the property” 


for purposes of determining the net income 
limitation on the percentage depletion allowance under sec- 
tion 114 (b) (3) and (4) of the Internal Revenue Code must 
be separately computed for each depletable economic interest 
or property held by the taxpayer. Deductible items directly 
attributable to a specific interest or property are deductions 
only in computing the net income from that interest or prop- 
erty. Overhead or general items of deduction must be fairly 


allocated between depletable properties and the activities 


-The Tax Magazine 


January, 1942 


relating thereto and all other properties and activities. The 
part thereof allocable to depletable properties must then be 
fairly apportioned to the several specific properties. 

GCM 22689 (CB 1941-1, 225) superseded.—GCM 22956, 1941- 
46-10897 (p. 2). 


Distributions in Liquidation.—The stockholders of the M 
Company keeping their accounts on the accrual basis should 
have reported in their returns for 1938 their entire gain or 
loss from the liquidation of that company in that year, even 
though a nominal amount of cash was held as a reserve for’ 
contingencies and small final distributions of such cash were 
made in later years. Stockholders keeping their accounts 
on the cash receipts and disbursements basis who sustained 
losses should have reported such losses in full in their returns 
for 1938, but gains derived by such stockholders should have 
been reported for the year in which such gains were received. 

-GCM 22822, 1941-49-10921 (p. 2). 


Employers’ Contributions Under Unemployment Compen- 
sation Act—Deductibility.— Contributions required to be made 
by employers into the Illinois unemployment fund under the 
Iinois Unemployment Compensation Act are deductible from 
vross income as taxes under section 23 (c) of the Internal 
Revenue Code.—IT 3514, 1941-45-10888 (p. 2). 


Gross Income—F oreign Ships.—Income from sources with- 
in the United States derived by nonresident alien individuals 
and foreign corporations from the operation of ships docu- 
mented under the laws of the Commonwealth of the Philip- 
pines is not exempt from federal income tax under sections 
212 (b) and 231 (d) of the Internal Revenue Code—IT 35/7, 
1941-47-10903 (p. 2). 


Jewelry Tax—Fountain Pens.—The pen point, lever, clip, 
and the narrow metal band or bands placed on the cap of a 
fountain pen for the express purpose of preventing the split- 
ting or expansion of the cap are held to be essential parts 
of the pen, not used for ornamental purposes, within the 
meaning of the exemption provisions contained in section 2400 
of the Internal Revenue Code, relating to fountain pens. All 
other parts made of precious metals or imitations thereof are 
held to be ornamentations unless it is conclusively established 
that a particular part is an essential part and not for ornamental 


purposes.—S$T 922, 1941-45-10893 (p. 11). 


Personal Property Loss—Bombardment—Deductibility.— A 
loss due to destruction of personal property as a result of 
bombardment constitutes an allowable deduction under section 


23 (e) 3 of the Internal Revenue Code. In determining the 
amount of deductible loss, consideration must be given to any 
salvage value and to any insurance or other compensation 
received. 

IT 2037 (CB III-1, 146 (1924)) modified —IJT 3519, 1941- 
48-10912 (p. 2). 


Stamp Tax—Firearms.—A Luger or Mauser semi-automatic 
pistol equipped merely with a lug, spur, slot, or other device 
for the attachment of a shoulder stock is not a “firearm” 
within the meaning of section 2733 (a) of the Internal Rev- 
enue Code. 

ST 908 (CB 


1940-2, 342) revoked.—ST 923, 1941-48-10914 
tp. 5). 


Tentative Returns—Payment of Tax—Treasury Tax Series 
Notes.—Treasury notes of Tax Series A-1943 and Tax Series 
B-1943 may be accepted in payment of income taxes esti- 
mated to be due on tentative returns.—IT 3520, 1941-48-10913 
(p. 3). 


Transfers of Realty—“Sold” Defined.—The transfer of real 
estate in a statutory merger or consolidation from a constitu 
ent corporation to the continuing or new corporation, as the 
case may be, constitutes a transfer of “realty sold” within the 
meaning of section 3482 of the Internal Revenue Code, as 


amended, and is subject to stamp tax under that section.— 
GCM 22955, 1941-50-10927 (p. 4). 
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